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Plaintiff US Airways, Inc. (“US Airways”), by and through its counsel, and in 

support of its claims for declaratory relief against defendants Don Addington, John Bostic, 

Mark Burman, Afshin Iranpour, Roger Velez, and Steve Wargocki, on behalf of 

themselves and all other similarly-situated individuals, and against defendant US Airline 

Pilots Association (“USAPA”), alleges as follows. 

INTRODUCTION 

1. This action arises from a protracted seniority dispute between the pilots 

employed by US Airways, Inc. (the “East Pilots”) and the pilots employed by America 

West Airlines, Inc. (the “West Pilots”) prior to the merger of those two airlines in 2005.  

Plaintiff US Airways is the air carrier formed by that merger.  US Airways has never 

taken any position on the merits of this seniority dispute.  It always has been, and still is, 

neutral.  US Airways does, however, have a current obligation under the Railway Labor 

Act to negotiate for a collective bargaining agreement with defendant USAPA, the union 

that represents US Airways’ pilots -- and the pilots’ resolution of their seniority dispute is 

a necessary condition for the successful negotiation of any such agreement. 

2. The recent decision by the United States Court of Appeals for the Ninth 

Circuit in Addington v. US Airline Pilots Ass’n, 606 F.3d 1174 (9th Cir. 2010), held that 

potential claims for breach of the duty of fair representation by the West Pilots against 

USAPA, based on USAPA’s position on seniority issues in its collective bargaining 

negotiations with US Airways, were not ripe for judicial determination because US 

Airways and USAPA have not completed their negotiations and actually entered into a 

collective bargaining agreement.  Although the Ninth Circuit “le[ft] USAPA to bargain in 

good faith pursuant to its DFR, with the interests of all members-both East and West-in 

mind, under pain of an unquestionably ripe DFR suit, once a contract is ratified,” id. 

at 1180 n.1 (emphasis added), it did not discuss the legal rights, constraints and 

obligations of US Airways in those collective bargaining negotiations, including how US 

Airways could complete those negotiations without exposure to potential legal liability in 
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light of the conflicting assertions by the West Pilots and USAPA regarding the 

permissibility of USAPA’s position on the seniority issues. 

3. The West Pilots, consistent with their position on the merits in the 

Addington trial, have recently re-asserted their view that the only permissible integrated 

seniority list is the one mandated by a prior arbitration decision known as the Nicolau 

Award -- a seniority list which the West Pilots perceive to be very favorable and the East 

Pilots perceive to be very unfavorable.  The West Pilots claim that the Nicolau Award is 

“final and binding,” and have made clear that they will challenge in future litigation 

against USAPA and US Airways any non-Nicolau seniority list to which US Airways and 

USAPA might agree.  They have further indicated that, in addition to potential monetary 

claims against USAPA for breach of the duty of fair representation and against US 

Airways for “facilitat[ing]” or “assist[ing]” in USAPA’s alleged breach, they will seek to 

enjoin implementation of any non-Nicolau seniority list.  On the other hand, as mandated 

by its constitution, USAPA has always insisted on a “date-of-hire” integrated seniority list 

-- a list which the West Pilots perceive to be significantly less favorable than the Nicolau 

Award.  Since the Ninth Circuit’s decision, USAPA has re-affirmed that position and 

expressed the view that, in light of Addington, it is now free to negotiate for and agree to a 

collective bargaining agreement which does not incorporate the Nicolau Award. 

4. Because the pilots’ seniority dispute remains unresolved and because the 

Ninth Circuit’s decision provides no guidance to US Airways, unless this Court issues 

declaratory relief clarifying the parties’ respective rights, constraints and obligations, US 

Airways will face substantial damage to its operations and finances through either:  

(i) protracted negotiations and a possible work stoppage at the end of those negotiations, 

potentially exposing US Airways to hundreds of millions of dollars in lost revenue and 

customer goodwill, if it does not agree to USAPA’s requirements for a non-Nicolau 

integrated seniority list; or (ii) litigation by the West Pilots against USAPA and US 

Airways for USAPA’s alleged breach of the duty of fair representation if it does agree to 

USAPA’s requirements for a non-Nicolau integrated seniority list, exposing US Airways 
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to potentially tens of millions of dollars in litigation costs and monetary damages, as well 

as an injunction invalidating an integrated seniority list and combined collective 

bargaining agreement that had taken literally years to negotiate. 

5. For US Airways, this situation is untenable.  The Railway Labor Act 

requires US Airways to bargain with USAPA now, and, in order to satisfy those 

obligations in a manner consistent with the purposes of the Railway Labor Act, US 

Airways must have clarification as to the parties’ respective rights, constraints, and 

obligations in those negotiations.  Accordingly, US Airways is entitled to a declaratory 

judgment to the effect that:  (i) USAPA’s continued insistence that US Airways accept a 

collective bargaining agreement which does not incorporate the Nicolau Award, but rather 

a seniority list based on “date-of-hire” principles, violates USAPA’s duty under Section 2, 

First, of the Railway Labor Act, to “exert every reasonable effort to make and maintain 

agreements concerning rates of pay, rules, and working conditions…, in order to avoid 

any interruption to commerce or to the operation of any carrier,” and entry into a 

collective bargaining agreement that does not incorporate the Nicolau Award would 

constitute a breach of USAPA’s duty of fair representation to the West Pilots and 

therefore US Airways is prohibited from accepting or implementing a non-Nicolau 

seniority list; or, in the alternative, (ii) USAPA’s continued insistence that US Airways 

accept a collective bargaining agreement which does not incorporate the Nicolau Award, 

but rather a seniority list based on “date-of-hire” principles, does not violate USAPA’s 

duty under Section 2, First, of the Railway Labor Act, and entry into a collective 

bargaining agreement that does not incorporate the Nicolau Award would not constitute a 

breach of USAPA’s duty of fair representation to the West Pilots and therefore US 

Airways is not prohibited from accepting or implementing a non-Nicolau seniority list, or, 

in the alternative, (iii) regardless of whether USAPA’s continued insistence on and/or 

entry into a collective bargaining agreement which does not incorporate the Nicolau 

Award would constitute a breach of USAPA’s obligations under Section 2, First, of the 

Railway Labor Act and/or its duty of fair representation to the West Pilots, US Airways 
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would not be liable to the West Pilots under the Railway Labor Act or otherwise if it were 

to enter into a collective bargaining agreement with USAPA that did not incorporate the 

Nicolau Award. 

6. This action for declaratory judgment is ripe because, unlike the Ninth 

Circuit’s assessment of the West Pilots’ claims against USAPA, US Airways’ Complaint 

seeks a declaration as to the parties’ legal rights, constraints, and obligations in the context 

of an actual, concrete and substantial controversy in the midst of currently-ongoing 

collective bargaining negotiations between US Airways and USAPA.  See Hal Roach 

Studios, Inc. v. Richard Feiner & Co., Inc, 896 F.2d 1542, 1555 (9th Cir. 1990) (stating 

that an action for a declaratory judgment is ripe if “there is a substantial controversy 

between parties having adverse legal interests, and the controversy is of sufficient 

immediacy and reality to warrant declaratory relief.”).  The Declaratory Judgment Act 

“permits actual controversies to be settled before they ripen into violations of law or a 

breach of contractual duty.”  United Food & Commercial Workers Local Union Nos. 137 

v. Food Employers Council, Inc., 827 F.2d 519, 524 (9th Cir. 1987) (citation and internal 

quotation marks omitted; emphasis added). 

THE PARTIES 

7. US Airways is a Delaware corporation with its principal place of business 

located at 111 West Rio Salado Parkway, Tempe, Arizona  85281.  US Airways is a 

commercial airline with national and international operations, and it is a “common carrier 

by air” within the meaning of 45 U.S.C. § 181.  As such, US Airways’ labor relations are 

governed by the Railway Labor Act, 45 U.S.C. §§ 151 et seq. 

8. On information and belief, defendant Don Addington (“Addington”) is a 

resident of the State of Arizona.  Addington is subject to the jurisdiction of this Court. 

9. On information and belief, defendant John Bostic (“Bostic”) is a resident of 

the State of Arizona.  Bostic is subject to the jurisdiction of this Court. 

10. On information and belief, defendant Mark Burman (“Burman”) is a 

resident of the State of Arizona.  Burman is subject to the jurisdiction of this Court. 
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11. On information and belief, defendant Afshin Iranpour (“Iranpour”) is a 

resident of the State of Arizona.  Iranpour is subject to the jurisdiction of this Court. 

12. On information and belief, defendant Roger Velez (“Velez”) is a resident of 

the State of Arizona.  Velez is subject to the jurisdiction of this Court. 

13. On information and belief, defendant Steve Wargocki (“Wargocki”) is a 

resident of the State of Arizona.  Wargocki is subject to the jurisdiction of this Court. 

14. USAPA is an unincorporated association with its principal place of business 

in Charlotte, North Carolina.  USAPA is a labor representative within the meaning of the 

Railway Labor Act, 45 U.S.C. § 151 (Sixth).  USAPA has been certified by the National 

Mediation Board as the exclusive collective bargaining representative of US Airways’ 

pilots -- including both the East Pilots and the West Pilots.  USAPA is subject to 

jurisdiction in this Court. 

JURISDICTION AND VENUE 

15. This Court has subject-matter jurisdiction over US Airways’ claims under 

the Railway Labor Act, 45 U.S.C. §§ 151 et seq., pursuant to 28 U.S.C. § 1331.  US 

Airways’ claims are brought under the Declaratory Judgment Act, 28 U.S.C. §§ 2201 & 

2202, and principally seek a declaration of the parties’ rights, constraints, and obligations 

under the Railway Labor Act. 

16. Venue is proper in this Court under 28 U.S.C. § 1391(b) because a 

substantial part of the events or omissions giving rise to US Airways’ claims occurred in 

this jurisdiction.  USAPA and the other defendants were parties to related litigation in this 

jurisdiction in Addington v. US Airline Pilots Association, Case No. CV 08-1633-PHX-

NVW, and this lawsuit is related to, and grows out of, the same facts that previously were 

litigated in this jurisdiction. 

17. This action for declaratory judgment is ripe because there is a substantial, 

immediate, and concrete controversy between parties having adverse interests that 

prevents the successful completion of negotiations for a collective bargaining agreement 

consistent with the policies of the Railway Labor Act -- including controversies with 
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respect to USAPA’s continued requirement that US Airways accept a collective 

bargaining agreement which does not incorporate the Nicolau Award, and US Airways’ 

ability to accept or reject such a seniority list without exposure to potentially hundreds of 

millions of dollars in lost revenue and customer goodwill from protracted negotiations and 

a possible work stoppage at the end of those negotiations, or potentially tens of millions of 

dollars in costs and monetary damages from litigation by the West Pilots against USAPA 

and US Airways for USAPA’s alleged breach of the duty of fair representation.  See, e.g., 

Hal Roach Studios, Inc. v. Richard Feiner & Co., Inc., 896 F.2d 1542, 1555 (9th Cir. 

1990).  The Declaratory Judgment Act permits actual controversies, such as here, to be 

resolved before they ripen into violations of law or contractual or other duty.  See United 

Food & Commercial Workers Local Union Nos. 137 v. Food Employers Council, Inc., 

827 F.2d 519, 524 (9th Cir. 1987) (the Declaratory Judgment Act “permits actual 

controversies to be settled before they ripen into violations of law or a breach of 

contractual duty.”) (citation and internal quotation marks omitted; emphasis added); 

accord Rowan Cos. v. Griffin, 876 F.2d 26, 28 (5th Cir. 1989) (declaratory judgment is “a 

means of settling an actual controversy before it ripens into a violation of the civil or 

criminal law, or a breach of a contractual duty.”). 

CLASS ALLEGATIONS 

18. Rule 23 of the Federal Rules of Civil Procedure provides that “[o]ne or 

more members of a class may sue or be sued as representative parties on behalf of all 

members.”  Accordingly, Rule 23 permits actions against a class of defendants.  See, e.g., 

Henson v. East Lincoln Township, 814 F.2d 410, 412 (7th Cir. 1987) (“It is apparent from 

the words of Rule 23(a) (‘sue or be sued as representative parties’) that suits against a 

defendant class are permitted.”). 

19. US Airways brings this action against defendants Addington, Bostic, 

Burman, Iranpour, Velez, and Wargocki (the “Named Addington Pilots”) both in their 

individual capacity and as representatives of all similarly-situated persons.  US Airways 

proposes that the defendant class in this action (the “West Pilot Class”) have the same 
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definition, and the same class representatives, as the West Pilot Class certified in 

Addington v. US Airline Pilots Association, Case No. CV 08-1633-PHX-NVW.  That 

class definition is “All pilots employed by the airline US Airways in September 2008 who 

were on the America West seniority list on September 20, 2005.” 

20. The West Pilot Class includes approximately 1,900 members.  Accordingly, 

the class is so numerous that joinder of all such persons is impracticable. 

21. There exist common questions of law and fact affecting the West Pilot 

Class. 

22. US Airways’ claims against the Named Addington Pilots with respect to the 

seniority and collective bargaining dispute underlying this lawsuit arise from their status 

as West Pilots and, therefore, US Airways’ claims against them are typical of its claims 

against the West Pilot Class. 

23. The Named Addington Pilots can fairly and adequately represent the 

interests of the West Pilot class because: 

(a) They have moral and/or financial support from many West Pilots; 

and 

(b) They each have a good understanding of the issues underlying this 

litigation and have demonstrated a willingness to invest the necessary 

time and efforts to fulfill their duties as representative parties. 

24. Material questions of law and fact arising in this action that are common to 

the Named Addington Pilots and the other members of the West Pilot Class include the 

following: 

(a) Whether it would violate USAPA’s duty of fair representation to the 

West Pilots for USAPA to enter into a collective bargaining 

agreement with US Airways that does not include the Nicolau 

seniority list; and 

(b) Regardless of whether it would violate USAPA’s duty of fair 

representation to the West Pilots for USAPA to enter into a collective 
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bargaining agreement with a non-Nicolau seniority list, whether US 

Airways has any potential liability to the West Pilots if it were to 

agree to a non-Nicolau seniority list. 

25. This action is maintainable as a defendant class action because the factors 

enumerated herein satisfy the requirements of Rule 23(a) and Rule 23(b)(1) & (2). 

BACKGROUND FACTUAL ALLEGATIONS 

26. This action arises from a long and difficult seniority-integration dispute 

between two groups of pilots following the 2005 merger of US Airways, Inc. and America 

West Airlines, Inc.  That dispute involves the relative placement of the pilots on an 

integrated seniority list that will be part of the combined collective bargaining agreement 

currently being negotiated by US Airways and USAPA.  The former US Airways, Inc. 

group of pilots is known as the “East Pilots,” and the former America West Airlines, Inc. 

group of pilots is known as the “West Pilots.” 

27. At the time of the merger, the Air Line Pilots Association (“ALPA”) 

represented the East Pilots and West Pilots in two separate bargaining units or “crafts or 

classes” -- one for the pilots of the former US Airways, Inc. and one for the pilots of the 

former America West Airlines, Inc.  On January 23, 2008, the National Mediation Board 

determined that the merger had created a “single carrier” for Railway Labor Act purposes, 

and, as a result, both pilot groups were combined into one consolidated bargaining unit.  

ALPA was the collective bargaining representative of the combined group of US 

Airways’ pilots between January 13 and April 18, 2008, and USAPA has been the 

collective bargaining representative since April 18, 2008. 

28. ALPA’s constitution provided that, when two ALPA-represented pilot 

groups were to be combined as part of an airline merger, the pilot seniority lists would be 

integrated on a “fair and equitable” basis in a “final and binding” arbitration between the 

two pilot groups.  In accordance with the ALPA constitution, and consistent with the 

requirements of a September 23, 2005 agreement negotiated between ALPA, the East 

Pilots, the West Pilots, and pre-merger US Airways, Inc. and America West Airlines, Inc. 
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(the “Transition Agreement”), the East Pilots and West Pilots, through separate counsel, 

participated in such an arbitration before neutral arbitrator George Nicolau.  Arbitrator 

Nicolau rendered his decision in May 2007 (the “Nicolau Award”).  ALPA presented the 

integrated seniority list mandated by the Nicolau Award to US Airways in late 2007, and, 

as required by the Transition Agreement, US Airways accepted that integrated seniority 

list on December 20, 2007.  The Nicolau Award did not integrate pilots based strictly on 

each pilot’s “date-of-hire” with their pre-merger airline as the East Pilots had sought, but 

instead purported to fashion a “fair and equitable” integration attributing importance to 

“career expectations” at each pre-merger airline, placing approximately 500 senior East 

Pilots at the top of the seniority list, 1700 then-furloughed East Pilots at the bottom of the 

list, and blending the remainder of the East Pilots with the West Pilots generally according 

to their relative positions on their respective pre-merger seniority lists. 

29. The East Pilots perceived the Nicolau Award to be less favorable to them as 

a group than the “date-of- hire” integrated seniority list they had sought from Arbitrator 

Nicolau.  In response to the Nicolau Award, the East Pilots formed a new labor union, 

USAPA, whose constitution expressly mandates a “date-of-hire” integrated seniority list 

and prohibits implementation of the Nicolau Award.  The East Pilots significantly 

outnumber the West Pilots, and, following a representation election between USAPA and 

ALPA, the National Mediation Board certified USAPA as the new collective bargaining 

representative for the East Pilots and West Pilots on April 18, 2008.  In subsequent 

collective bargaining negotiations with US Airways, and consistent with its constitutional 

mandate, USAPA proposed that US Airways agree to a “date-of-hire” integrated seniority 

list that is contrary to the Nicolau Award.  The West Pilots perceived USAPA’s “date-of-

hire” seniority position to be substantially less favorable to them as a group than the 

Nicolau Award. 

30. On September 4, 2008, the Named Addington Pilots, as the representatives 

of the West Pilot class, filed suit against USAPA and US Airways in the United States 

District Court for the District of Arizona.  Addington v. US Airline Pilots Association, 
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Case No. CV 08-1633-PHX-NVW.  The Court dismissed US Airways, and the case 

proceeded to a jury trial against USAPA.  The jury found in favor of the West Pilots on 

their claim for breach of the duty of fair representation, and the Court entered judgment 

against USAPA on or about July 17, 2009.  The Court found that USAPA had breached its 

duty of fair representation to the West Pilots through its “date-of-hire” seniority proposals, 

“because it cast aside the result of an internal seniority arbitration solely to benefit East 

Pilots at the expense of West Pilots” and “failed to prove that any legitimate union 

objective motivated its acts.”  (Findings of Fact and Conclusions of Law and Order 

(July 17, 2009) (Doc. No. 593) at 12:8-12.)  The Court further ruled that “USAPA will be 

ordered to negotiate in good faith for the implementation of the Nicolau Award, defending 

that award in negotiations and presenting it with the single new CBA to the pilots for 

ratification vote.”  (Id. at 45:22-24.) 

31. USAPA appealed the Court’s decision in Addington, and, on June 4, 2010, 

the United States Court of Appeals for the Ninth Circuit reversed the judgment of the trial 

court.  Addington v. US Airline Pilots Ass’n, 606 F.3d 1174, 1179-80 (9th Cir. 2010).  The 

court held that the West Pilots’ potential claims against USAPA for USAPA’s alleged 

breach of the duty of fair representation, based on USAPA’s position on seniority issues 

in its collective bargaining negotiations with US Airways, were not ripe for judicial 

determination because US Airways and USAPA have not completed those negotiations 

and actually entered into a collective bargaining agreement.  The Ninth Circuit stated that 

“[a]t this point, neither the West Pilots nor USAPA can be certain what seniority proposal 

ultimately will be acceptable to both USAPA and the airline as part of the final CBA,” id. 

at 1179, and that “USAPA’s final proposal may yet be one that does not work the 

disadvantages Plaintiffs fear, even if that proposal is not the Nicolau Award.”  Id. at 1181.  

Although the Ninth Circuit “le[ft] USAPA to bargain in good faith pursuant to its DFR, 

with the interests of all members-both East and West-in mind, under pain of an 

unquestionably ripe DFR suit, once a contract is ratified,” id. at 1180 n.1 (emphasis 

added), it did not discuss the legal rights, constraints and obligations of US Airways in 
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those collective bargaining negotiations, including how US Airways could complete those 

negotiations without exposure to potential legal liability in light of the conflicting 

assertions by the West Pilots and USAPA regarding the permissibility of USAPA’s 

position on the Nicolau seniority list.  The West Pilots petitioned for rehearing of the 

Ninth Circuit’s decision, and that petition was denied on July 8, 2010. 

32. USAPA is inalterably opposed to implementation of the Nicolau Award.  

USAPA, through counsel’s statements to this Court, has previously agreed that “USAPA 

will not in any event negotiate for the arbitrated Seniority List,” and that it is “undisputed” 

that the seniority list in any collective bargaining agreement with US Airways “won’t be 

the Nicolau -- the seniority arbitration award.”  Since the Ninth Circuit’s decision, 

USAPA has re-affirmed its position regarding a “date-of-hire” integrated seniority list and 

expressed the view that, in light of the Addington decision and as mandated by its 

constitution, it is now free to negotiate for and agree to a collective bargaining agreement 

which does not incorporate the Nicolau Award.  For example, on June 18, 2010, USAPA 

posted on its website a “Q&A Regarding Ninth Circuit Decision in Addington Case,” 

which stated, inter alia, that “the Ninth Circuit made it clear that USAPA is presumably 

free to negotiate and ratify a contract that does not include Nicolau.” 

33. If US Airways agrees to USAPA’s position on the integrated seniority list, 

the West Pilots will seek legal recourse against USAPA and US Airways.  According to 

counsel for the West Pilots, the West Pilots assert that, following the Ninth Circuit’s 

ripeness decision in Addington, “nothing has changed regarding the validity of the 

Nicolau Award and its proper inclusion into a single collective bargaining agreement for 

all US Airways Pilots.”  The West Pilots “will be watching the negotiations carefully.”  

And, according to their counsel, “they will act if US Airways and USAPA agree to a 

seniority proposal” that does not reflect the Nicolau Award.  The West Pilots have further 

threatened that US Airways would be held liable for “facilitat[ing],” or “assist[ing],” 

USAPA’s alleged breach of the duty of fair representation if it were to accept a non-

Nicolau seniority list.  Moreover, the West Pilots have indicated that they would seek an 
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injunction blocking implementation of any non-Nicolau seniority list to which US 

Airways and USAPA might agree. 

34. US Airways has never taken any position on the merits of the seniority 

dispute between the East Pilots and West Pilots.  It always has been, and still is, neutral.  

However, US Airways does have a legitimate interest, consistent with the purposes of the 

Railway Labor Act, to promptly and successfully complete its negotiations with USAPA 

for a combined collective bargaining agreement.  An integrated seniority list is an 

essential component of such a collective bargaining agreement.  Consistent with the 

mandate of its constitution, USAPA has made crystal clear that there will be no integrated 

seniority list and hence no combined collective bargaining agreement unless US Airways 

accepts an integrated seniority list based on date-of-hire principles rather than the Nicolau 

Award.  But the West Pilots, consistent with their position on the merits in the Addington 

trial, have recently made crystal clear that they will mount a legal challenge against 

USAPA and US Airways in response to any agreement to a non-Nicolau integrated 

seniority list.  US Airways is thus caught in between these two competing legal positions 

by the pilot groups regarding the Nicolau seniority list.  And because the legal dispute 

between the East Pilots and the West Pilots has not been resolved, and because the Ninth 

Circuit’s decision in Addington provides no guidance to US Airways, unless this Court 

issues declaratory relief clarifying the parties’ respective rights, constraints and 

obligations, US Airways faces substantial damage to its operations and finances through 

either:  (i) protracted negotiations and a possible work stoppage at the end of those 

negotiations, potentially exposing US Airways to hundreds of millions of dollars in lost 

revenue and customer goodwill, if it does not agree to USAPA’s requirements for a non-

Nicolau integrated seniority list; or (ii) litigation by the West Pilots against USAPA and 

US Airways for USAPA’s alleged breach of the duty of fair representation if it does agree 

to USAPA’s requirements for a non-Nicolau integrated seniority list, exposing US 

Airways to potentially tens of millions of dollars in litigation costs and monetary 
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damages, as well as an injunction invalidating an integrated seniority list and combined 

collective bargaining agreement that had taken literally years to negotiate. 

35. This situation is untenable, and, for the reasons explained below, entitles US 

Airways to immediate judicial relief in the form of a declaratory judgment regarding the 

parties’ respective rights and obligations.  Specifically, as permitted by the alternative 

pleading provisions of Federal Rule of Civil Procedure 8(d), US Airways brings this 

action seeking, in the alternative,  three declarations to the effect that:  (i) USAPA’s 

continued insistence on a collective bargaining agreement which does not incorporate the 

Nicolau Award as required by the Transition Agreement violates its duty under Section 2, 

First, of the Railway Labor Act to “exert every reasonable effort to make and maintain 

agreements concerning rates of pay, rules, and working conditions…, in order to avoid 

any interruption to commerce or to the operation of any carrier,” and entry into a 

collective bargaining agreement that does not incorporate the Nicolau Award as required 

by the Transition Agreement constitutes a breach of USAPA’s duty of fair representation 

to the West Pilots and therefore US Airways is prohibited from accepting or implementing 

a non-Nicolau seniority list, or, in the alternative, (ii) USAPA’s continued insistence on 

and/or entry into a collective bargaining agreement which does not incorporate the 

Nicolau Award would not constitute a breach of USAPA’s obligations under Section 2, 

First, of the Railway Labor Act and/or its duty of fair representation to the West Pilots and 

therefore US Airways is not prohibited from accepting or implementing a non-Nicolau 

seniority list; or, in the alternative, (iii) regardless of whether or not USAPA’s insistence 

on and/or entry into a collective bargaining agreement which does not incorporate the 

Nicolau Award would constitute a breach of USAPA’s obligations under Section 2, First, 

of the Railway Labor Act and/or its duty of fair representation to the West Pilots, US 

Airways would not be liable to the West Pilots under the Railway Labor Act or otherwise 

if it were to enter into a collective bargaining agreement with USAPA that did not 

incorporate the Nicolau Award. 
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FIRST CLAIM FOR RELIEF 

DECLARATORY JUDGMENT (28 U.S.C. § 2201) 

FOR A DECLARATION THAT AGREEMENT TO A NON-NICOLAU 

SENIORITY LIST WOULD VIOLATE THE RAILWAY LABOR ACT 

36. US Airways re-alleges and incorporates by reference each and every 

allegation contained in Paragraphs 1 through 35 of this Complaint as though set forth fully 

herein. 

37. 28 U.S.C. § 2201 provides that, “[i]n a case of actual controversy within its 

jurisdiction . . . any court of the United States, upon the filing of an appropriate pleading, 

may declare the rights and other legal relations of any interested party seeking such a 

declaration, whether or not further relief is or could be sought.  Any such declaration shall 

have the force and effect of a final judgment or decree and shall be reviewable as such.” 

38. A party to collective bargaining negotiations under the Railway Labor Act 

has a ripe cause of action -- during those negotiations and prior to final agreement -- 

against the other party to those negotiations for a failure to “exert every reasonable effort 

to make and maintain agreements concerning rates of pay, rules, and working 

conditions…, in order to avoid any interruption to commerce or to the operation of any 

carrier.”  45 U.S.C. § 152 (First); see generally Association of Flight Attendants v. 

Horizon Air Indus., Inc., 976 F.2d 541 (9th Cir. 1992) (affirming district court’s decision 

that carrier’s bargaining conduct, which occurred before and during National Mediation 

Board-supervised negotiations, violated Section 2, First). 

39. US Airways seeks a declaratory judgment to the effect that:  (a) USAPA is 

presently violating its duty under Section 2, First, of the Railway Labor Act “to exert 

every reasonable effort to make and maintain agreements concerning rates of pay, rules, 

and working conditions” by continuing to insist upon a “date-of-hire” integrated seniority 

list that does not incorporate the Nicolau Award and is not in accord with the 

requirements of the Transition Agreement; and (b) entry into a collective bargaining 

agreement between US Airways and USAPA which does not incorporate the Nicolau 
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Award would constitute a breach of USAPA’s duty of fair representation to the West 

Pilots in violation of the Railway Labor Act and therefore US Airways is prohibited from 

accepting or implementing a non-Nicolau seniority list.  US Airways brings this claim 

against USAPA, whose interests are adverse to US Airways with respect to this claim, and 

against the Named Addington Pilots and the West Pilot Class as persons required to be 

joined if feasible pursuant to Federal Rule of Civil Procedure 19. 

40. USAPA’s current and continued insistence on an integrated seniority list 

that is based on “date-of-hire” principles rather than the Nicolau Award violates Section 2, 

First, of the Railway Labor Act because such insistence constitutes a failure “to exert 

every reasonable effort” to reach agreement with US Airways on a combined collective 

bargaining agreement.  This violation is evident because USAPA is aware of the 

following facts:  the seniority arbitration before Arbitrator Nicolau was conducted 

between the East Pilots and West Pilots, represented by their own counsel, as a “final and 

binding” arbitration under the ALPA constitution; the Transition Agreement signed by the 

East Pilots, the West Pilots, ALPA, and pre-merger US Airways, Inc. and America West 

Airlines, Inc. required ALPA to present and US Airways to accept the Nicolau Award; 

such tendering and acceptance of the Nicolau Award has occurred in accordance with the 

terms of the Transition Agreement; and the West Pilots, through counsel, continue to 

assert that they are not being fairly represented by USAPA and, as set forth in 

Paragraph 33, have advised that they will initiate litigation once again if agreement is 

reached between USAPA and US Airways on an integrated seniority list that does not 

incorporate the Nicolau Award. 

41. Furthermore, as set forth in Paragraph 33, the West Pilots presently assert 

that it would be a breach of USAPA’s duty of fair representation to the West Pilots under 

the Railway Labor Act (and would be a breach of legal obligations by US Airways) if 

USAPA were to enter into a collective bargaining agreement with US Airways that did 

not incorporate the Nicolau Award.  On the other hand, as set forth in Paragraph 32, 

USAPA presently asserts that, after the Ninth Circuit’s decision in Addington, it is free to 
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negotiate for and agree to a non-Nicolau seniority list in keeping with the mandate of its 

constitution. 

42. The uncertainty surrounding the lawfulness under the Railway Labor Act of 

the entry into a collective bargaining agreement which does not include the Nicolau 

Award will prevent the successful completion of negotiations between US Airways and 

USAPA.  The resulting delay undermines the purposes of the Railway Labor Act, which 

include “to provide for the prompt and orderly settlement of all disputes concerning rates 

of pay, rules, or working conditions.”  45 U.S.C. § 151a(4).  Moreover, on information 

and belief, if US Airways does not agree to a non-Nicolau integrated seniority list during 

the current collective bargaining negotiations, USAPA will ultimately attempt to exercise 

its right to engage in a work stoppage once permitted to do so under the Railway Labor 

Act.  Such a result also would undermine the purposes of the Railway Labor Act, which 

include “[t]o avoid any interruption to commerce or to the operation of any carrier 

engaged therein.”  45 U.S.C. § 151a(1). 

43. US Airways is aggrieved by the violations of law alleged herein.  Unless the 

Court issues declaratory relief resolving the relevant legal issues, US Airways will be 

substantially injured.  US Airways has no prompt, adequate and effective remedy at law 

and this action is the only means available to it for the protection of its rights. 

44. US Airways thus seeks a declaration of the parties’ respective rights, 

constraints, and obligations in the current collective bargaining negotiations.  US Airways 

seeks this declaration in order to:  eliminate the uncertainty surrounding the lawfulness of 

USAPA’s bargaining position on seniority issues; enable US Airways and USAPA more 

promptly to reach a collective bargaining agreement that will permit the East Pilots and 

West Pilots to be combined into a single pilot work group; and avoid a possible disruption 

to US Airways’ flight operations, and attendant economic harm, from protracted 

negotiations and/or a subsequent work stoppage under the Railway Labor Act. 
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SECOND CLAIM FOR RELIEF 

DECLARATORY JUDGMENT (28 U.S.C. § 2201) 

FOR A DECLARATION THAT AGREEMENT TO A NON-NICOLAU 

SENIORITY LIST WOULD NOT VIOLATE THE RAILWAY LABOR ACT 

45. US Airways re-alleges and incorporates by reference each and every 

allegation contained in Paragraphs 1 through 35 of this Complaint as though fully set forth 

herein. 

46. US Airways asserts this Claim in the alternative to its First Claim. 

47. 28 U.S.C. § 2201 provides that, “[i]n a case of actual controversy within its 

jurisdiction . . . any court of the United States, upon the filing of an appropriate pleading, 

may declare the rights and other legal relations of any interested party seeking such a 

declaration, whether or not further relief is or could be sought.  Any such declaration shall 

have the force and effect of a final judgment or decree and shall be reviewable as such.” 

48. US Airways seeks a declaratory judgment to the effect that:  (a) USAPA’s 

current insistence on an integrated seniority list other than as reflected in the Nicolau 

Award does not violate its duty under Section 2, First, of the Railway Labor Act to “exert 

every reasonable effort to make and maintain agreements concerning rates of pay, rules, 

and working conditions,” and (b) entry into a collective bargaining agreement which does 

not incorporate the Nicolau Award would not constitute a breach of USAPA’s duty of fair 

representation to the West Pilots in violation of the Railway Labor Act and therefore US 

Airways is not prohibited from accepting or implementing a non-Nicolau seniority list.  

US Airways brings this claim against the Named Addington Pilots and the West Pilot 

Class, whose interests are adverse to US Airways with respect to this claim, and against 

USAPA as an entity required to be joined if feasible pursuant to Federal Rule of Civil 

Procedure 19. 

49. As set forth in Paragraph 33, the West Pilots presently assert that it would 

be a breach of USAPA’s duty of fair representation to the West Pilots under the Railway 

Labor Act (and would be a breach of legal obligations by US Airways) if USAPA were to 
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enter into a collective bargaining agreement with US Airways that did not incorporate the 

Nicolau Award.  On the other hand, as set forth in Paragraph 32, USAPA presently asserts 

that, after the Ninth Circuit’s decision in Addington, it is free to negotiate for and agree to 

a non-Nicolau seniority list in keeping with the mandate of its constitution. 

50. The uncertainty surrounding the lawfulness under the Railway Labor Act of 

the entry into a collective bargaining agreement which does not include the Nicolau 

Award will prevent the successful completion of negotiations between US Airways and 

USAPA.  The resulting delay undermines the purposes of the Railway Labor Act, which 

include “to provide for the prompt and orderly settlement of all disputes concerning rates 

of pay, rules, or working conditions.”  45 U.S.C. § 151a(4).  Moreover, on information 

and belief, if US Airways does not agree to a non-Nicolau integrated seniority list during 

the current collective bargaining negotiations, USAPA will ultimately attempt to exercise 

its right to engage in a work stoppage once permitted to do so under the Railway Labor 

Act.  Such a result also would undermine the purposes of the Railway Labor Act, which 

include “[t]o avoid any interruption to commerce or to the operation of any carrier 

engaged therein.”  45 U.S.C. § 151a(1). 

51. US Airways is aggrieved by the violations of law alleged herein.  Unless the 

Court issues declaratory relief resolving the relevant legal issues, US Airways will be 

substantially injured.  US Airways has no prompt, adequate and effective remedy at law 

and this action is the only means available to it for the protection of its rights. 

52. US Airways thus seeks a declaration of the parties’ respective rights, 

constraints, and obligations in order to:  eliminate the uncertainty surrounding the 

lawfulness of USAPA’s bargaining position on seniority issues and of any agreement by 

US Airways to USAPA’s non-Nicolau seniority proposals; enable US Airways and 

USAPA to more promptly reach a collective bargaining agreement that will permit the 

East Pilots and West Pilots to be combined into a single pilot work group; and avoid the 

possible disruption to US Airways’ flight operations, and attendant economic harm, from 

protracted negotiations and/or a subsequent work stoppage under the Railway Labor Act. 
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THIRD CLAIM FOR RELIEF 

DECLARATORY JUDGMENT (28 U.S.C. § 2201) 

FOR A DECLARATION THAT US AIRWAYS’ AGREEMENT TO A NON-

NICOLAU SENIORITY LIST WOULD NOT SUBJECT US AIRWAYS TO 

LIABILITY 

53. US Airways re-alleges and incorporates by reference each and every 

allegation contained in Paragraphs 1 through 35 of this Complaint as though fully set forth 

herein. 

54. US Airways asserts this Claim in the alternative to its First and Second 

Claims. 

55. 28 U.S.C. § 2201 provides that, “[i]n a case of actual controversy within its 

jurisdiction . . . any court of the United States, upon the filing of an appropriate pleading, 

may declare the rights and other legal relations of any interested party seeking such a 

declaration, whether or not further relief is or could be sought.  Any such declaration shall 

have the force and effect of a final judgment or decree and shall be reviewable as such.” 

56. US Airways seeks a declaratory judgment to the effect that, regardless of 

whether USAPA’s insistence on and/or entry into a collective bargaining agreement 

without the Nicolau Award violates the Railway Labor Act, US Airways would not be 

liable to the West Pilots under the Railway Labor Act or otherwise if it were to enter into 

such a collective bargaining agreement.  US Airways brings this claim against the Named 

Addington Pilots, the West Pilot Class, and USAPA on the grounds that their interests are 

adverse to US Airways with respect to this claim and/or on the grounds that they are 

persons required to be joined if feasible pursuant to Federal Rule of Civil Procedure 19. 

57. The West Pilots have asserted, on the basis of the District Court’s judgment 

in Addington and all of the facts which led to that judgment, that it would be a breach of 

USAPA’s duty of fair representation to the West Pilots if USAPA were to enter into a 

combined collective bargaining agreement with US Airways that did not incorporate the 

Nicolau Award.  The basis for this asserted breach, according to the West Pilots, is that, 

Case 2:10-cv-01570-ROS   Document 1    Filed 07/26/10   Page 20 of 24

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 22 of 149



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

  COMPLAINT 
FOR DECLARATORY RELIEF  

 

20

by blocking implementation of the Nicolau Award, USAPA has discriminated (and is 

continuing to discriminate) against the West Pilots and has acted (and is continuing to act) 

without any legitimate union objective.  As set forth in more detail in Paragraph 33, the 

West Pilots have threatened that US Airways would be held liable for “facilitat[ing],” or 

“assist[ing],” USAPA’s alleged breach of the duty of fair representation if it were to 

acquiesce in USAPA’s insistence on a non-Nicolau integrated seniority list. 

58. Upon information and belief, the West Pilots’ threat to sue US Airways for 

“facilitat[ing],” or “assist[ing],” USAPA’s breach of duty of fair representation is based 

on a theory that US Airways would be “colluding” with USAPA’s alleged discriminatory 

conduct if US Airways were to agree to a non-Nicolau seniority list.  See, e.g., Price v. S. 

Pac. Transp. Co., 586 F.2d 750, 752 (9th Cir. 1978) (“Joinder of the employer is 

permissible when, as in this case, the employee alleges that the employer is implicated in 

the union’s breach of its duty of fair representation.”); see also Raus v. Bhd. Ry. Carmen 

of the U.S. and Canada, 663 F.2d 791, 798 (8th Cir. 1981) (“the question is whether there 

are well-plead allegations of something like collusion between the railroad and the 

union”).  But the undisputed facts in this case show otherwise.  For more than three years, 

US Airways has waited for the two pilot groups to resolve their seniority dispute.  And, 

during that time, US Airways has remained neutral, has accepted the Nicolau list when 

tendered by ALPA, has not accepted or encouraged USAPA’s contrary “date-of-hire” 

seniority demands, and has not shown any animosity whatsoever to the West Pilots or the 

East Pilots.  The pilots’ seniority dispute, however, remains unresolved following the 

Ninth Circuit’s decision in the Addington case, and US Airways continues to face the 

threat of a labor dispute involving significant operational disruptions and substantial 

financial costs.  In such circumstances, and contrary to the assertions by the West Pilots, 

any potential agreement by US Airways with USAPA on a non-Nicolau seniority list 

would not be the result of actionable “collusion” by US Airways in USAPA’s alleged 

breach of its duty of fair representation to the West Pilots.  See, e.g., Rakestraw v. United 

Airlines, Inc., 765 F. Supp. 474, 493-94 (N.D. Ill. 1991) (holding that carrier was not 
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liable for collusion in union’s breach of duty of fair representation to minority group of 

pilots where carrier agreed to union’s seniority-list demands, because carrier was acting in 

response to union’s increased bargaining leverage and not out of hostility or contempt 

toward minority pilot group), aff’d in relevant part and rev’d in part on other grounds, 

981 F.2d 1524 (7th Cir. 1992); Kozera v. IBEW, 892 F. Supp. 536 (S.D.N.Y. 1995). 

59. Accordingly, in the event the Court does not find the declaratory judgments 

requested in the first and second claims for relief to be warranted because the Court 

concludes that it cannot determine at this time whether USAPA’s insistence on a non-

Nicolau seniority list would or would not violate its duty under Section 2, First, of the 

Railway Labor Act or its duty of fair representation to the West Pilots, US Airways is 

entitled, in the alternative, to a declaratory judgment confirming that it would not be liable 

under the Railway Labor Act or otherwise if it were to agree to USAPA’s seniority-list 

demands. 

60. US Airways is aggrieved by the violations of law alleged herein.  Unless the 

Court issues declaratory relief resolving the relevant legal issues, US Airways will be 

substantially injured.  US Airways has no prompt, adequate and effective remedy at law 

and this action is the only means available to it for the protection of its rights. 

61. US Airways thus seeks a declaration of its rights in order to: eliminate the 

legal uncertainty surrounding any agreement by US Airways to USAPA’s non-Nicolau 

seniority proposals; enable US Airways and USAPA to more promptly reach a collective 

bargaining agreement that will permit the East Pilots and West Pilots to be combined into 

a single pilot work group; and avoid the possible disruption to US Airways’ flight 

operations, and the attendant economic harm, from protracted negotiations and/or a 

subsequent work stoppage under the Railway Labor Act.  The requested declaration also 

will promote the purposes of Section 2, First, of the Railway Labor Act, 45 U.S.C. § 152 

(First), which imposes an affirmative legal duty on carriers “to exert every reasonable 

effort to make and maintain agreements concerning rates of pay, rules, and working 

conditions . . . in order to avoid any interruption to commerce.” 
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PRAYER FOR RELIEF 

US Airways prays for judgment against the Named Addington Pilots, the West 

Pilot Class, and USAPA as follows: 

1. For a declaration that:  (a) USAPA is currently violating its duty under 

Section 2, First, of the Railway Labor Act “to exert every reasonable effort to make and 

maintain agreements concerning rates of pay, rules, and working conditions” by its 

continued insistence in current collective bargaining negotiations upon an integrated 

seniority list other than as reflected in the Nicolau Award, and (b) entry into a collective 

bargaining agreement between US Airways and USAPA which does not incorporate the 

Nicolau Award would constitute a breach of USAPA’s duty of fair representation to the 

West Pilots in violation of the Railway Labor Act, and therefore US Airways is prohibited 

from accepting or implementing a non-Nicolau seniority list; or 

2. In the alternative, for a declaration that:  (a) entry into a collective 

bargaining agreement between US Airways and USAPA which does not incorporate the 

Nicolau Award would not constitute a breach of USAPA’s duty of fair representation to 

the West Pilots in violation of the Railway Labor Act; and (b) USAPA would therefore 

not violate its duty under Section 2, First, of the Railway Labor Act “to exert every 

reasonable effort to make and maintain agreements concerning rates of pay, rules, and 

working conditions” if it continues to demand that US Airways agree to an integrated 

seniority list other than as reflected in the Nicolau Award, and therefore US Airways is 

not prohibited from accepting or implementing a non-Nicolau seniority list; or 

3. In the alternative, for a declaration that, regardless of whether it would 

constitute a breach of USAPA’s duty of fair representation to the West Pilots or otherwise 

violate the Railway Labor Act for USAPA to insist upon or enter into a collective 

bargaining agreement that does not incorporate the Nicolau Award, US Airways would 

not be liable under the Railway Labor Act or otherwise if it were to enter into such a 

collective bargaining agreement; and 
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4. For such other, further, and/or different relief as the Court may deem just 

and proper. 
 

Dated: July 26, 2010 
 

US Airways, Inc. 
 
By:  s/ Karen Gillen    
Karen Gillen, State Bar No. 018008 
111 West Rio Salado Parkway  
Tempe, AZ  85281 
 
Robert A. Siegel (pro hac vice pending) 
Chris A. Hollinger (pro hac vice pending) 
Mark W. Robertson (pro hac vice pending) 
Ryan W. Rutledge (pro hac vice pending) 
O’Melveny & Myers LLP 
400 South Hope Street, Suite 1500 
Los Angeles, CA  90071-2899 
 
Attorneys for Plaintiff US Airways, Inc. 
 

LA3:1168115.9  
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

US Airways, Inc., 

Plaintiff, 

vs.

Don Addington, et al., 

Defendants. 

)
)
)
)
)
)
)
)
)
)
)
)

No. CV-10-1570-PHX-ROS

ORDER

Plaintiff US Airways would like to sue a class of approximately 1,900 pilots formerly

employed by America West Airlines.  Those pilots, according to six of them allegedly acting

on their behalf, would like to be sued.  Despite this agreement, Defendant USAPA believes

certifying such a class would be inappropriate.  For the following reasons, a class will be

certified.  In addition, USAPA will be ordered to either dismiss its counterclaim against US

Airways or add as an additional defendant the class of pilots formerly employed by America

West Airlines.

BACKGROUND

In 2005, US Airways merged with America West Airlines, Inc. (“America West”) to

form a single airline.  At the time of the merger, the pilots for US Airways (the “East Pilots”)

and America West (the “West Pilots”) were represented by the Air Line Pilots Association

(“ALPA”).  Due to the merger, the two groups of pilots needed to be combined into a single
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workforce but the two groups could not agree “as to their relative placement on an integrated

pilot seniority list.”  (Doc. 61 at 2).  The two groups eventually engaged in arbitration before

arbitrator George Nicolau to resolve the seniority issue.

In May 2007, Mr. Nicolau issued his award which became known as the “Nicolau

Award.”  The Nicolau Award did not use a strict “date of hire” rule for pilot seniority.  Not

surprisingly, the East Pilots–who would benefit much more from a strict “date of hire”

seniority rule–were dissatisfied with the Nicolau Award.  The East Pilots formed a new labor

union known as USAPA.  The USAPA constitution mandates seniority be determined by

“date of hire.”  When put to a vote by all the pilots, USAPA was certified as the labor union

for both the East and West Pilots.  According to the West Pilots, USAPA was formed solely

to evade the Nicolau Award.  

In 2008, a group of six West Pilots brought suit against USAPA claiming USAPA had

breached its duty of fair representation by refusing to adopt the Nicolau Award during

negotiations with US Airways for a new collective bargaining agreement (“CBA”).  The

Court hearing that case certified a plaintiff class of all pilots on the America West seniority

list as of September 20, 2005.  That case was later dismissed as not presenting a ripe

controversy.  Shortly after that dismissal, US Airways filed the present declaratory judgment

action against a group of six West Pilots as representatives of a defendant class consisting

of all pilots on the America West seniority list as of September 20, 2005.  US Airways also

named USAPA as a defendant.  US Airways seeks one of the following three determinations:

1)  USAPA’s seniority proposal (i.e., strict “date of hire”) breaches its duty under the
Railway Labor Act and its duty of fair representation and US Airways cannot adopt
it;

2)  USAPA’s seniority proposal does not breach its duty under the Railway Labor Act
and its duty of fair representation and US Airways may adopt it; or

3) US Airways will not be liable to the West Pilots regardless of which seniority
proposal it adopts.

US Airways claims it needs this guidance in order to determine the range of permissible

proposals in the CBA negotiations.  According to US Airways, USAPA has promised a strike

if US Airways insists on the new CBA incorporating the Nicolau Award while the West
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1 A judgment barring the six pilots from suing US Airways would not bar the other
pilots from doing so.   See 2 Alba Conte & Herbert B. Newberg, Newberg on Class Actions
§ 4:65 (4th ed. 2011) (“Unrelated plaintiffs are not bound by an adverse decree against any
one of them.  To avoid this problem, a prospective defendant may sue [a defendant class] for
a declaration of rights or of nonliability.”).

2  USAPA would not be a member of the defendant class and certification would have
no direct impact on USAPA’s rights.  Thus, it is unclear whether USAPA’s objections should
be considered.  See Tilley v. TJX Companies, Inc., 345 F.3d 34, 36 (1st Cir. 2003) (finding
defendant who would not be member of class lacked standing to appeal class certification
order).  But out of an abundance of caution, the Court will address USAPA’s contentions
regarding certification.     
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Pilots have promised to sue US Airways if the new CBA does not incorporate the Nicolau

Award.  Due to the threatened litigation, US Airways believes it needs guidance from this

Court and, if appropriate, protection from suit from all the West Pilots.  Declaratory relief

against only the six named West Pilots would be worthless as it would leave over 1,800 other

West Pilots free to file suit against US Airways.1  Accordingly, US Airways has moved to

certify a defendant class consisting of “All pilots employed by the airline US Airways in

September 2008 who were on the America West seniority list on September 20, 2005.”

(Doc. 106 at 9 n.3).  The six West Pilots currently sued as representatives of the proposed

defendant class agree the class should be certified.  USAPA, however, believes class

certification would be inappropriate.2

ANALYSIS

I.  Motion for Class Certification

Defendant class actions “are a relatively rare breed.”  Tilley v. TJX Companies, Inc.,

345 F.3d 34, 37 (1st Cir. 2003).  A defendant class action where a defendant class wants to

be sued is even rarer.   See 2 Alba Conte & Herbert B. Newberg, Newberg on Class Actions

§ 4:46 (4th ed. 2011) (“Newberg”) (defendant class actions usually involve “an unwilling

defendant class representative chosen by a litigation adversary”).  Unfortunately, the Federal

Rules of Civil Procedure provide no specific guidance regarding defendant class actions.

And “[t]he practical and theoretical considerations and problems for maintaining a defendant
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class action are fundamentally unique from those governing plaintiff class suits.”  Id.  This

case presents a number of troublesome issues because the proposed class members are not

alleged to have committed any legal wrong against US Airways nor has US Airways

subjected them to any legal wrong.  Instead, US Airways only wishes to certify the class to

ensure that judgment in this case is binding on all the class members in the event the Court

rules the West Pilots cannot sue US Airways.  Thus, the majority of class members might not

have as strong an interest in this case compared to a more traditional case meant to redress

harm inflicted on them.  But as set forth below, while this case is unusual, it is an appropriate

use of a defendant class.

As in standard class actions, a party seeking to certify a defendant class must satisfy

the four requirements contained in Federal Rule of Civil Procedure 23(a) and one of the three

requirements listed in Rule 23(b).  Newberg § 4:46; see also Wal-Mart Stores, Inc. v. Dukes,

131 S. Ct. 2541, 2548 (2011) (party seeking class certification must satisfy 23(a) and 23(b)).

US Airways claims the 23(a) criteria are satisfied and that a class is appropriate under either

Rule 23(b)(1)(A) or Rule 23(b)(2).  Based on the circumstances of this case, US Airways is

correct that the Rule 23(a) requirements are met and that a class is appropriate under Rule

23(b)(1)(A).  The Court need not address certification under Rule 23(b)(2).  

A.  Rule 23(a)

Rule 23(a) requires the proposed class satisfy four requirements:

(1) the class is so numerous that joinder of all members is impracticable; 

(2) there are questions of law or fact common to the class; 

(3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class; and 

(4) the representative parties will fairly and adequately protect the interests of the
class.   

Each of these requirements is addressed below.

i.  Numerosity

The first requirement is that the proposed class be so numerous that joinder is

impracticable.  There is no bright line test for determining whether this requirement is met.
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But classes with more than forty members are usually sufficiently numerous to satisfy the

requirement.  See EEOC v. Kovacevich “5” Farms, 2007 WL 1174444, at *21 (E.D. Cal.)

(“Courts have routinely found the numerosity requirement satisfied when the class comprises

40 or more members.”).  Here, the proposed class consists of approximately 1,900 West

Pilots.  This easily satisfies the numerosity requirement. 

ii.  Commonality

The second requirement is that the proposed class have questions of law or fact in

common.  Fed. R. Civ. P. 23(a)(2).  But this language is misleading in that the relevant

inquiry is not whether the proposed class shares common questions but on the “capacity of

a classwide proceeding to generate common answers apt to drive the resolution of the

litigation.”  Dukes, 131 S. Ct. 1221 (quoting Nagareda, Class Certification in the Age of

Aggregate Proof, 84 N.Y.U. L. Rev. 97, 132 (2009)).  This is because a sufficiently large

proposed class might present any number of common questions if those questions are

sufficiently general.  See Dukes, 131 S. Ct. 2551 (observing general question regarding

violation of Title VII is insufficient considering Title VII can be violated in many ways).

Only when the proposed class share claims based upon a sufficiently discrete “common

contention” is the commonality requirement met.  Id.  

Here, US Airways filed suit seeking a determination regarding the legal effect of

various positions it may adopt during the CBA negotiations.  US Airways also sought a

declaration that, regardless of the position it adopts, the West Pilots may not sue US Airways.

Based on this latter request, this litigation will generate a common answer to the question of

whether the West Pilots can sue US Airways based on US Airways’ position during

negotiations.  This answer will impact all the West Pilots and undoubtedly will drive

resolution of the litigation.  The commonality requirement is met.

iii.  Typicality

The third requirement, typicality, “is fulfilled if ‘the claims or defenses of the

representative parties are typical of the claims or defenses of the class.’”  Hanlon v. Chyrsler

Corp., 150 F.3d 1011, 1020 (9th Cir. 1998) (quoting Fed. R. Civ. P. 23(a)(3)).  This requires
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3 USAPA also argues a conflict of interest exists based on the relationship between
the six named West Pilots and Leonidas, LLC.  (Doc. 111 at 8 n.4).  According to USAPA,
Leonidas “is an Arizona Company that finances and controls the litigation decisions of the
[six named West] pilots.”  (Doc. 111 at 8).  USAPA presents no evidence of such control nor
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only that representative claims or defenses be “reasonably co-extensive with those of absent

class members; they need not be substantially identical.”  Id.  As is often the case, the

typicality and commonality requirements in this case are very closely related.  See Dukes,

131 S. Ct. 2551 n.5 (noting “commonality and typicality requirement of Rule 23(a) tend to

merge”).  

The six named West Pilots’ claim or defense is that US Airways can be sued if it

adopts certain positions during CBA negotiations.  This claim or defense is not just typical,

it is identical to the claim or defense of the proposed class members.  This easily satisfies the

requirement that the claims or defenses of the class representatives be “reasonably co-

extensive” with the claims or defenses of the proposed class members.  Hanlon, 150 F.3d at

1020.

iv.  Adequacy

The final requirement of Rule 23(a) is that the representative parties will fairly and

adequately protect the interests of the class.  This requirement depends on answering two

questions: “(1) do the named plaintiffs and their counsel have any conflicts of interest with

other class members and (2) will the named plaintiffs and their counsel prosecute the action

vigorously on behalf of the class?”  Hanlon v. Chrysler Corp., 150 F.3d 1011, 1020 (9th Cir.

1998).  USAPA does not dispute that the named plaintiffs and their counsel will vigorously

prosecute claims on behalf of the West Pilots.  Thus, the second question is satisfied.

USAPA argues, however, that the six named West Pilots have a conflict of interest with the

absent class members.  USAPA’s argument is not convincing.

According to USAPA, the interests of the junior and senior West Pilots are markedly

different.  USAPA believes junior pilots will benefit from adoption of the Nicolau Award

while senior pilots would suffer negative consequences if the Nicolau Award were adopted.3
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that relationship presents a disabling conflict.

4 Of course, as the case progresses the Court may have to revisit the certification issue
if evidence of conflicts amongst the West Pilots is presented. 
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USAPA did not present any evidence in support of this supposed conflict and the Court

would have to speculate whether this conflict actually exists. Mere “speculation” that a

“potential conflict” exists is not sufficient to defeat class certification.4  Cummings v.

Connell, 316 F.3d 886, 896 (9th Cir. 2003) (quoting cases).  The adequacy requirement is

met.

B.  Certification is Appropriate Pursuant to Rule 23(b)(1)(A)

Having satisfied the four requirements of Rule 23(a), the West Pilots must also satisfy

one of the requirements of 23(b).  Because certification is appropriate under Rule 23(b)(1)(A)

the Court need not address the alternative grounds of certification under Rule 23(b)(2). 

Rule 23(b)(1)(A) allows for a class action when “prosecuting separate actions by or

against individual class members would create a risk of . . . inconsistent or varying

adjudications with respect to individual class members that would establish incompatible

standards of conduct for the party opposing the class.”  In this case, requiring US Airways

to obtain declaratory relief against each member of the West Pilot class undoubtedly creates

a risk of incompatible standards of conduct.  If US Airways were to bring separate suits

against the West Pilots, some cases could result in judgment requiring US Airways adopt one

position in CBA negotiations while other cases could result in a judgment requiring adoption

of a different position.  Absent certification, it is possible US Airways would be required to

engage in mutually exclusive types of conduct.  In addition, separate suits raises the

possibility that one court might rule the West Pilots do not have a viable legal claim while

another court rules they do.  This would create the undesirable situation of some proposed

class members having different legal rights than other proposed class members.  Based on

these considerations, certification under Rule 23(b)(1)(A) will be ordered.  
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requested by US Airways.  Courts routinely dismiss or strike counterclaims when they are
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C.  Class Counsel

The proposed class counsel has substantial experience regarding the precise issues

presented in this case and were successful in the prior jury trial.  USAPA offered no basis for

the Court to reject the proposed class counsel and there is none.  The Court will appoint

Marty Harper, Kelly J. Flood, Andrew S. Jacob, and Katherine V. Brown as class counsel.

D.  Notice

Notice is not required when a class is certified under Rule 23(b)(1).  Fed. R. Civ. P.

23(c)(2).  But given the circumstances of this case, notice to the class is appropriate.  See

Newberg § 8:5 (“Notice is frequently advisable in (b)(1) and (b)(2) classes to assist in

identifying conflicting interests, class antagonism, or other diverse problems of which the

court was unaware at the certification hearing . . . .”).  US Airways and the West Pilots will

be instructed to submit a proposed notice containing a brief overview of the case, the relief

US Airways seeks, the impact that relief might have on the West Pilots’ legal rights, and any

potential conflict that exists amongst class members.  US Airways and the West Pilots must

also indicate their preferred method for delivering the notice. 

II.  Motion to Dismiss

When responding to US Airways’ complaint, USAPA asserted a counterclaim seeking

a “a declaratory judgment declaring that in the event that US Airways and USAPA enter into

a collective bargaining agreement that does not implement the Nicolau Award, that US

Airways would not be liable to USAPA or any pilot employed by US Airways, under the

Railway Labor Act or otherwise.”  (Doc. 88 at 20).  This counterclaim is identical to one type

of declaratory relief requested by US Airways.  That is, both US Airways and USAPA seek

a declaration that US Airways cannot be held liable to any pilot regardless of which seniority

provision is adopted during the CBA negotiations.  It is unclear why USAPA believes this

counterclaim is necessary.5  But regardless of its motivation, USAPA will be ordered to
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Practice & Procedure 2d § 1406 (“When the request for declaratory relief brings into
question issues that already have been presented in plaintiff’s complaint and defendant’s
answer to the original claim, however, a party might challenge the counterclaim on the
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the relief requested by US Airways is presented as three alternative forms of relief.  Thus,
it is not certain the Court will resolve all the issues presented in US Airways’ claim and the
counterclaim may not qualify as redundant.
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either dismiss its claim or join the class of West Pilots as defendants.

The Court previously ruled the West Pilots were necessary parties to US Airways’

complaint.  (Doc. 85 at 8-9).  That was due to US Airways seeking to extinguish the West

Pilots’ alleged right to sue US Airways.  As the Court explained, if the West Pilots were not

a party to US Airways’ complaint, they “would be free to file their suit against US Airways”

and a “core goal of US Airways seeking declaratory relief” would be frustrated.  (Doc. 85

at 9).  Despite USAPA’s counterclaim presenting a “virtually identical” question as that

presented in US Airways’ complaint, USAPA chose not to name the West Pilots as a

counterclaim-defendant.  (Doc. 99 at 2).  But just as the West Pilots were necessary for

resolution of US Airways’ claims, they are also necessary for resolution of USAPA’s

counterclaim.  USAPA cannot seek to extinguish the West Pilots’ legal rights without even

naming the West Pilots as an adverse party.  This result is required under the most basic

pleading requirements applicable to a claim for declaratory judgment. 

A claim for declaratory judgment requires the existence of a “substantial controversy

between parties having adverse legal interests.”  Hal Roach Studios v. Richard Feiner & Co.,

896 F.2d 1542, 1555 (9th Cir. 1990) (emphasis added).  USAPA’s counterclaim names only

US Airways as a defendant and seeks a declaratory judgment that US Airways will “not be

liable to USAPA or any pilot employed by US Airways, under the Railway Labor Act or

otherwise.”  (Doc. 88 at 20).  Of course, US Airways would happily stipulate to this relief.

That is, the sole defendant on USAPA’s counterclaim would consent to judgment being

entered on that counterclaim immediately.  There simply is no defendant named in the
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counterclaim with an “adverse legal interest” to USAPA. Hal Roach Studios, 896 F.2d at

1555.  Thus, the declaratory counterclaim is fundamentally lacking.  To remedy this defect,

USAPA must either join the class of West Pilots as a defendant to its counterclaim or file a

notice of dismissal of the counterclaim.6

Accordingly,

IT IS ORDERED the Motion for Class Certification (Doc. 105) is GRANTED.  The

following group is certified as a defendant class: All pilots employed by the airline US

Airways in September 2008 who were on the America West seniority list on September 20,

2005.

IT IS FURTHER ORDERED no later than November 18, 2011, US Airways and

the West Pilots shall file a proposed notice to class members.

IT IS FURTHER ORDERED the Motion for Class Certification (Doc. 91) and the

Motions to Expedite (Doc. 103, 113) are DENIED AS MOOT.

IT IS FURTHER ORDERED the Motion to Dismiss (Doc. 98) is GRANTED IN

PART.  No later than November 18, 2011, USAPA shall either file an amended answer and

counterclaim naming the class of West Pilots as a defendant or file a notice of dismissal of

its counterclaim.

Dated this 2nd day of November, 2011.
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1   The West Pilot Defendants are Don Addington, John Bostic, Mark Burman, Afshin
Iranpour, Roger Velez, and Steve Wargocki, on behalf of themselves and the certified West
Pilot Class.   

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

US Airways, Inc., 

Plaintiff, 

vs.

Don Addington, et al.,

Defendants. 

)
)
)
)
)
)
)
)
)
)
)

No. CV-10-01570-PHX-ROS

ORDER

This is a hard case.  As set forth in the parties’ summary judgment filings, the

underlying facts are undisputed but the appropriate conclusions to be drawn from those facts

differ greatly.  Having reviewed all of the filings and considered the arguments made by

counsel at the oral argument, the Court concludes Defendant US Airline Pilots Association

(“USAPA”) is free to pursue any seniority position it wishes during the collective bargaining

negotiations.  But with that freedom comes risk because the West Pilot Defendants1 may

have viable legal claims in the future should the collective bargaining agreement contain a

seniority provision harmful to a subsection of the union.  As for US Airways, it must

negotiate with USAPA and it need not insist on any particular seniority regime.  But US
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Airways must evaluate any proposal by USAPA with some care to ensure that it is reasonable

and supported by a legitimate union purpose. 

I.  Background 

In 2005, US Airways merged with America West Airlines, Inc. (“America West”) to

form a single airline.  (Doc. 151, ¶ 1).  At that time, US Airways had recently emerged from

bankruptcy.  (Id., ¶ 2).  Pilots employed by both airlines were represented by the Air Line

Pilots Association (“ALPA”) as their bargaining representative and each group had existing

collective bargaining agreements.  (Doc. 151, ¶ 6; Doc. 153, ¶¶ 5, 6 & 10).  The America

West pilots at the time of the merger were generally referred to as the West Pilots.  The US

Airways pilots at the time of the merger were generally referred to as the East Pilots.  (Doc.

151, ¶¶ 4-5).  As a result of the merger, America West, US Airways Group, US Airways,

ALPA and others entered into a Transition Agreement that contained employment terms and

conditions related to the merger. (Doc. 151, Transition Agreement, App. 087; Doc. 153, ¶

14, Ex. 3).  All pilots “in the service of America West and US Airways” were parties to the

Transition Agreement.  (Doc. 156-3 at 25).   

The Transition Agreement provided “[t]he seniority lists of America West pilots and

US Airways pilots will be integrated in accordance with ALPA Merger Policy and submitted

to [US Airways] for acceptance.”  (Doc. 156-3 at 30).  The Transition Agreement also

provided a detailed procedure for any disputes involving “the interpretation or application

of” the Transition Agreement.  (Doc. 156-3 at 36).  Finally, the Transition Agreement

provided that it could “be modified by written agreement of [ALPA] and [US Airways]

collectively.”  (Doc. 156-3 at 38). 

Under ALPA’s policies, the West Pilots and the East Pilots were each represented by

a Master Executive Council (“MEC”).  (Doc. 151, ¶¶ 6-8).  Under the “ALPA Merger

Policy” referenced in the Transition Agreement, Merger Committees, appointed by each

MEC and representing each pilot group, were responsible for creating a single integrated

Case 2:10-cv-01570-ROS   Document 193   Filed 10/11/12   Page 2 of 9

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 40 of 149



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28 - 3 -

seniority list.  If the Merger Committees could not agree, the matter would proceed to

arbitration.  (Doc. 151, ¶ 16; Doc. 153, ¶ 16).

Because no agreement could be reached, the seniority issue proceeded to arbitration

before the Board of Arbitration consisting of neutral arbitrator George Nicolau and pilot

neutrals Stephen Gillen and James Brucia.  The arbitration decision, referred to as the

Nicolau Award, issued on May 1, 2007.  The Nicolau Award created an integrated seniority

list that placed approximately 500 of the most senior East Pilots at the top of the list because

they flew wide-body aircraft and no West Pilot flew such aircraft.  It placed all East Pilots

who were on furlough at the time of the merger at the bottom of the list.  It then blended the

two pilot lists.  (Doc. 151, ¶¶ 21-24, 28, 30-33; Doc. 153, ¶¶ 16-19).  The East Pilots

disagreed with the arbitration award and took immediate steps to frustrate it.

The East MEC appealed to ALPA’s Executive Committee to overturn the Nicolau

Award  (Doc. 151, ¶ 35; Doc. 153, ¶ 21), but it was determined there was no ground under

the ALPA Merger Policy to set the award aside. (Doc. 151, ¶¶ 36-37).  On June 26, 2007, the

East MEC filed suit in the District of Columbia against the West MEC to set aside the

Nicolau Award.  (Doc. 151, ¶ 39; Doc. 153, ¶ 23).  The East MEC also notified ALPA it was

demanding that ALPA refrain from sending the Nicolau seniority list to US Airways for

acceptance.  (Doc. 153, ¶ 24).  Dissatisfied with ALPA’s actions, a group of pilots formed

a new labor organization known as USAPA.  (Doc. 151, ¶¶ 41-45, 49-53; Doc.153, ¶¶ 25,

27).  USAPA’s Constitution and Bylaws provide that its objectives include maintaining

“uniform principles of seniority based on date of hire and the perpetuation thereof, with

reasonable conditions and restrictions to preserve each pilot’s un-merged career

expectations.”  (Doc. 153, ¶ 28, Ex. 2 at 8).  In other words, one of the main purposes of

USAPA is to reject the Nicolau Award.  On November 13, 2007, USAPA filed an application

with the National Mediation Board (“NMB”) seeking to replace ALPA as the representative

of the combined bargaining unit consisting of the US Airways pilots and the America West

pilots.  (Doc. 153, ¶ 30). 
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Despite USAPA’s attempts to gain recognition, on December 19, 2007, ALPA

presented the Nicolau Award to US Airways for acceptance. (Doc. 162, ¶ 28, Response).  On

December 20, 2007, US Airways accepted the integrated seniority list as determined in the

Nicolau Award.  (Doc. 151, ¶ 34; Doc. 153, ¶ 32).  A short while later, a representation

election was held between ALPA and USAPA which USAPA won. (Doc. 151, ¶¶ 62-63;

Doc. 153, ¶ 33).  On April 18, 2008, the NMB certified USAPA as the new bargaining

representative of the combined pilot group.  (Doc. 151, ¶ 64; Doc. 153, ¶ 33).  The East

MEC’s litigation seeking to vacate the Nicolau Award was dismissed.  (Doc. 151, ¶ 40).  

USAPA took over direct negotiations with US Airways for a single integrated

collective bargaining agreement.  On September 30, 2008, USAPA submitted a new seniority

proposal to US Airways. (Doc. 151, ¶ 65; Doc. 153, ¶ 38).  This proposal combined the East

and West Pilots on the merged seniority list according to their dates of hire without regard

to whether a pilot was on furlough at the time of the merger.  The East Pilots allege that the

proposal contains extensive conditions and restrictions that protect the West Pilots.  But the

West Pilots contend the proposal puts a majority of them at or near the bottom of the list and

would put the West Pilots at risk of furlough before the East Pilots who were on furlough at

the time of the merger.  (Doc. 151, ¶¶ 66-70; Doc. 153, ¶ 38).

In 2008, a group of West Pilots sued USAPA claiming USAPA had breached its duty

of fair representation by refusing to adopt the Nicolau Award during negotiations with US

Airways.  The case was certified as a class action and proceeded to trial where the West

Pilots prevailed.  On appeal, however, the case was dismissed as not presenting a ripe

controversy.  Shortly after that dismissal, US Airways filed the present declaratory judgment

action against the class of West Pilots and USAPA.  US Airways’ complaint sought one of

the following three determinations:

(1) USAPA’s seniority proposal (i.e., strict “date of hire”) breaches
its duty under the Railway Labor Act and its duty of fair
representation and US Airways cannot adopt it (Doc. 1, Count
I);
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(2) USAPA’s seniority proposal does not breach its duty under the
Railway Labor Act and its duty of fair representation and US
Airways must adopt it (Doc. 1, Count II); or

(3) US Airways will not be liable to the West Pilots regardless of
which seniority proposal it adopts.  (Doc. 1, Count III).     

US Airways contends it needs this guidance in order to determine the range of

permissible proposals in the collective bargaining agreement negotiations.  According to US

Airways, if it accepts USAPA’s seniority proposal, the West Pilots have said they will sue

US Airways for facilitating or assisting USAPA’s breach of the duty of fair representation.

And, if US Airways insists on adopting the new collective bargaining agreement

incorporating the Nicolau Award, USAPA has promised a work stoppage.

USAPA now seeks summary judgment that its seniority proposal does not breach its

duty of fair representation while the West Pilots seek summary judgment that USAPA’s

proposal does breach its duty of fair representation.  US Airways has filed briefs stating it

is neutral on these issues but offering some guidance on the applicable legal framework.

II. Summary Judgment Standard 

Summary judgment is appropriate where “the movant shows that there is no genuine

dispute as to any material fact and the movant is entitled to judgment as a matter of law.”

Fed.R.Civ.P. 56(a).  When determining whether a genuine dispute exists, the evidence of the

non-moving party is to be believed, and all reasonable inferences drawn in its favor.

Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 255-56 (1986).  “[A] party seeking summary

judgment always bears the initial responsibility of informing the district court of the basis for

its motion, and identifying those portions of the pleadings, depositions, answers to

interrogatories, and admissions on file, together with affidavits, if any, which it believes

demonstrate the absence of a genuine issue of material fact.”  Celotex Corp. v. Catrett, 477

U.S. 317, 323 (1986) (internal citations omitted).  In considering cross-motions for summary

judgment, the court considers each party’s evidence in evaluating whether summary

Case 2:10-cv-01570-ROS   Document 193   Filed 10/11/12   Page 5 of 9

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 43 of 149



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2 USAPA believes the Transition Agreement is not binding and it “cannot in any way
limit the authority of USAPA . . . with respect to negotiating a new agreement.”  (Doc. 152
at 16).  It is unclear why USAPA is so adamant on this point as there is no claim that the
Transition Agreement itself is limiting USAPA’s authority during the negotiation of a new
collective bargaining agreement.  Regardless of the binding nature of the Transition
Agreement, USAPA’s duty in negotiating a collective bargaining agreement remains the
same: to act in conformity with its duty of fair representation.  See 14 Penn Plaza LLC v.
Pyett, 556 U.S. 247, 270-72 (2009) (“Labor unions certainly balance the economic interests
of some employees against the needs of the larger work force as they negotiate collective-
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judgment is appropriate.  Johnson v. Poway Unified School District, 658 F.3d 954, 960 (9th

Cir. 2011). 

III. Discussion

The primary focus of the parties’ summary judgment filings is whether the Transition

Agreement is “binding” on USAPA.  According to USAPA, it is “not ‘contractually’ bound

by any of ALPA’s agreements,” including the Transition Agreement.  (Doc. 160 at 10).  But

the West Pilots, as well as US Airways, cite a variety of authority supporting the position that

the “decertification of ALPA and the certification of USAPA did not change the binding

nature of the Transition Agreement.”  (Doc. 164 at 7).  The West Pilots and US Airways are

correct.

When USAPA became the pilots’ new collective bargaining representative, it

succeeded “to the status of the former representative without alteration in the contract terms.”

Int’l Bhd. of Teamsters v. Texas Int’l Airlines, Inc., 717 F.2d 157, 163 (5th Cir. 1983).  As

there does not appear to be any dispute that the Transition Agreement was part of the contract

between the pilots and US Airways, the Transition Agreement applies to USAPA.  Even the

case which USAPA relies upon states there is a “general principle that collective bargaining

agreements survive a change in representative.”  Ass’n of Flight Attendants, AFL-CIO v.

USAir, Inc., 24 F.3d 1432, 1439 (D.C. Cir. 1994).  Thus, just as ALPA would have been

bound by the Transition Agreement had it remained the pilots’ representative, USAPA is

bound by the Transition Agreement.2  
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But being “bound” by the Transition Agreement has very little meaning in the context

of the present case.  It is undisputed that the Transition Agreement can be modified at any

time “by written agreement of [USAPA] and the [US Airways].”  (Doc. 156-3 at 38).

Moreover, USAPA and US Airways are now engaged in negotiations for an entirely new

collective bargaining agreement and there is no obvious impediment to USAPA and US

Airways negotiating and agreeing upon any seniority regime they wish.  As explained by the

Ninth Circuit, “seniority rights are creations of the collective bargaining agreement, and so

may be revised or abrogated by later negotiated changes in this agreement.”  Hass v.

Darigold Dairy Products Co., 751 F.2d 1096, 1099 (9th Cir. 1985).  And a union “may

renegotiate seniority provisions of a collective bargaining agreement, even though the

resulting changes are essentially retroactive or affect different employees unequally.”  Id. 

Of course, in negotiating for a particular seniority regime, USAPA must not breach

its duty of fair representation.  Accordingly, if USAPA wishes to abandon the Nicolau Award

and accept the consequences of this course of action, it is free to do so.  By discarding the

result of a valid arbitration and negotiating for a different seniority regime, USAPA is

running the risk that it will be sued by the disadvantaged pilots when the new collective

bargaining agreement is finalized.  An impartial arbitrator’s decision regarding an

appropriate method of seniority integration is powerful evidence of a fair result.  Discarding

the Nicolau Award places USAPA on dangerous ground.

In the end, the Court cannot provide as much guidance as it had hoped it could.

Pursuant to the Ninth Circuit’s decision, any claim for breach of the duty of fair

representation will not be ripe until a collective bargaining agreement is finalized.  Addington

v. U.S. Airline Pilots Ass’n, 606 F.3d 1174, 1181-82 (9th Cir. 2010).  In this case, that means

even though an integrated seniority regime is an incredibly important issue, and USAPA
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appears totally committed to a particular seniority regime, it is not possible to determine the

viability of any claim for breach of the duty of fair representation until a particular seniority

regime is ratified.  When the collective bargaining agreement is finalized, individuals will

be able to determine whether USAPA’s abandonment of the Nicolau Award was permissible,

i.e. supported by a legitimate union purpose.  Thus, the best “declaratory judgment” the

Court can offer is that USAPA’s seniority proposal does not automatically breach its duty

of fair representation.3  

This conclusion places US Airways in a difficult position.  At the present time, it is

not possible to predict what will result from the collective bargaining negotiations.  Thus, the

Court cannot grant US Airways prospective immunity from any legal action by the West

Pilots.  But based on the representation at oral argument that the seniority list is unlike other

matters addressed in collective bargaining, it is unlikely the West Pilots could successfully

allege claims against US Airways merely for not insisting that USAPA continue to advocate

for the Nicolau Award.  See Davenport v. Int’l Broth. of Teamsters, AFL-CIO, 166 F.3d 356,

361-62 (D.C. Cir. 1999) (addressing, without deciding, “the proper standard for determining

whether an employer can be implicated in a union’s breach of duty”).

Accordingly,

IT IS ORDERED USAPA’s Motion for Summary Judgment (Doc. 152) is

GRANTED IN PART and DENIED IN PART.

IT IS FURTHER ORDERED the Motion for Discovery (Doc. 163) is DENIED.

IT IS FURTHER ORDERED the West Pilots’ Motion for Summary Judgment (Doc.

150) is DENIED.

IT IS FURTHER ORDERED the Motion to Add Language (Doc. 190) is DENIED.
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IT IS FURTHER ORDERED the Clerk of Court shall enter judgment dismissing

Counts I and III of the complaint and in favor of US Airline Pilots Association on Count II

of the complaint stating US Airline Pilots Association’s seniority proposal does not breach

its duty of fair representation provided it is supported by a legitimate union purpose.

DATED this 11th day of October, 2012.
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

US Airways, Inc., 

Plaintiff, 

vs.

Don Addington, et al.,

Defendants. 

)
)
)
)
)
)
)
)
)
)

No. CV-10-01570-PHX-ROS

AMENDED JUDGMENT
(to add description of class)

Pursuant to the Court’s resolution of the motions for summary judgment,

IT IS ORDERED Counts I and III of the complaint are dismissed and judgment is

entered in favor of US Airline Pilots Association on Count II of the complaint.  US Airline

Pilots Association’s seniority proposal does not breach its duty of fair representation

provided it is supported by a legitimate union purpose.  This judgment is binding on the

following class: “All pilots employed by US Airways in September 2008 who were on the

America West seniority list on September 20, 2005.”  

DATED this 4th day of December, 2012.
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CLT Domicile Update

Details Created on Monday, 29 October 2012 22:21
Fellow CLT Pilots,

During the course of litigation surrounding the issue of seniority, we have generally 
avoided commenting about the positions and public statements of certain groups 
intending to advance the Nicolau award. However, in light of some recent misleading 
statements by these groups and the Company, we thought it appropriate to highlight 
some significant points in Judge Silver’s “Order” and “Judgment” to quell any doubt as 
to whether USAPA prevailed in the District Court in Phoenix.

If you are interested in reading the Order and/or Judgment issued by Judge Silver in 
their entirety, you can do so by clicking the links or in the Legal Library. For your 
convenience, we have reduced the documents to the following bullet points that should 
help dispel any rumors you may hear that USAPA did not prevail or that the Company 
did not receive clear direction as to its obligations and rights with regard to USAPA’s 
seniority proposal.

Found in the Judgment and Order are the following points:

1 “USAPA’s seniority proposal does not breach its duty of fair representation 
provided it is supported by a legitimate union purpose.”

2 “USAPA is free to pursue any seniority position it wishes during the collective 
bargaining negotiations.”

3 US Airways “must negotiate with USAPA and it need not insist on any particular 
seniority regime.”

4 “It is undisputed that the Transition Agreement can be modified at any time by 
written agreement of USAPA and US Airways.”

5 “There is no obvious impediment to USAPA and US Airways negotiating and 
agreeing upon any seniority regime they wish.”

6 “Seniority rights are creations of the collective bargaining agreement….”
7 “It is unlikely the West Pilots could successfully allege claims against US Airways 

merely for not insisting that USAPA continue to advocate for the Nicolau Award.”
8 USAPA’s Motion for Summary Judgment was GRANTED.
9 The West Pilots’ Motion for Summary Judgment was DENIED.

After reading the above bullet points from Judge Silver, it is difficult to comprehend how 
some are still claiming USAPA did not prevail, and thus must use the Nicolau award or 
that the Company still needs more direction. Please don’t be fooled. USAPA prevailed in 
PHX; the Company is not only free to negotiate but Judge Silver found that they “must” 
negotiate on the matter of seniority, and “need not insist on any particular seniority list”. 
The language is unambiguous.
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http://usairlinepilots.org/index.php?option=com_content&amp;view=article&amp;id=989&amp;Itemid=656#US_Airways_v_Addington_USAPA


Also being perpetuated by some is the myth that in her decision, Judge Silver 
expressed she disagreed with the 9th Circuit’s ruling in the Addington appeal and if it 
weren’t for the upper court “getting it wrong”, her decision would have bound USAPA to 
the Nicolau. There is no such expression by Judge Silver. Her only references to the 9th 
is in her acknowledgment that it ruled the earlier claim brought against USAPA was not 
ripe; and a case precedent where the 9th Circuit gave its opinion that seniority rights are 
creations of the collective bargaining agreement. She gave no indication whether she 
agreed with the 9th or not.

What she did, was use strong language to remind USAPA that if it is intent on pursuing 
a seniority list other than the Nicolau, it must not breach its duty of fair representation, or 
a viable claim against it may be brought. These are valid reminders to USAPA, but not 
anything USAPA hasn’t been aware of from the beginning.

Here are her reminders:

1 With that freedom comes risk, because the West Pilot Defendants may have 
viable legal claims in the future should the collective bargaining agreement 
contain a seniority provision harmful to a subsection of the union.

2 US Airways must evaluate any proposal by USAPA with some care to ensure that 
it is reasonable and supported by a legitimate union purpose.

3 By discarding the result of a valid arbitration and negotiating for a different 
seniority regime, USAPA is running the risk that it will be sued by the 
disadvantaged pilots when the new collective bargaining agreement is finalized.

Again, these are valid reminders but they are not new to USAPA and not something 
Judge Silver came up with out of the blue; USAPA has always been aware of its 
obligations as memorialized in the Railway Labor Act (RLA) and case-precedent, and is 
certainly aware that legal action has always been a possibility by any union member. 
But remember, the West Class does not have a monopoly on this right nor does the 
RLA only apply to one segment of a union’s membership. USAPA is bound under the 
duty of fair representation and must apply it to all pilots, or possibly face a legitimate 
claim. And, when there is a ratified collective agreement and a duty of fair 
representation claim is filed, the usual DFR standard will apply, and the plaintiff or 
plaintiffs will be required to show that the seniority provision in the Collective Bargaining 
Agreement (CBA), whatever it may be, is “so far outside a ‘wide range of 
reasonableness’ that it is wholly ‘irrational’ or ‘arbitrary’.” Air Line Pilots Ass’n v. O’Neill, 
499 U.S. 65, 78 (1991). 

Another myth being circulated is that USAPA does not have a legitimate union purpose 
for pursuing something other than the Nicolau award. Common sense would dictate that 
Judge Silver obviously believes there are legitimate union purposes for setting aside the 
Nicolau Award. If she didn’t, she certainly wouldn’t have decided that USAPA had the 
right to propose something else, and that the Company was obligated to negotiate 
about something else. She would have simply dismissed USAPA’s claim and granted 
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the West Class’ motion for summary judgment. But that’s not what happened. She did 
just the opposite.

There is no question that USAPA has a legitimate union purpose –in fact many good 
reasons – for a seniority proposal different from the Nicolau award. USAPA’s lawyers 
explained through the papers filed with the Court, why USAPA is justified in proposing 
something other than the Nicolau Award. Here are the main points:

1 USAPA has a duty to fairly represent not only former America West Pilots, but all 
US Airways pilots.

2 It is legitimate to integrate seniority based on date of hire.
3 It is legitimate to respect pre-merger career expectations.
4 It is legitimate to take into account changed circumstances including the relative 

economic strength and viability of America West flying VS US Airways flying.
5 USAPA is not required to follow the ALPA Merger Policy in effect at the time of 

the Nicolau Award, which eliminated length of service as a relevant 
consideration, but is entitled to pursue a “fair and equitable” integration.

6 It is legitimate to place a pilot with 25 years of seniority above a pilot with 9 years, 
or a pilot with 15-16 years seniority above a pilot still in ground school.

7 Each of the other crafts on the property integrated seniority based on date of 
hire, and no case-precedent holds that DOH integration violates the duty of fair 
representation.

This is certainly not meant to be a comprehensive list. There were more reasons listed 
in the papers filed with the Court, and considering that any future legal claim will be 
weighed against the circumstances at the time the claim is filed, there may be other 
reasons supporting something other than the Nicolau award.

This update should help clarify where we are, where we are going, and perhaps more 
importantly dispel some of the inaccuracies being perpetuated lately.  USAPA prevailed, 
the West Class’s motion was dismissed and the Company was told it must negotiate 
with USAPA about seniority.

As a result of Judge Silver ruling on USAPA’s behalf, the union, through President 
Hummel and our attorneys have reached out to both the West Class attorneys and the 
PHX Domicile Chairman seeking their willingness to sit down and have good-faith 
discussions with the union on USAPA’s seniority proposal. To date, the union has been 
rather harshly rebuffed by both parties and informed that it is “NIC or nothing”. 
Nevertheless, we will proceed with the best interest of all pilots in mind and with every 
intention of living up to our responsibilities as per the RLA while negotiating all sections 
of our next CBA including Section 22, seniority.

Captain Bill McKee                         Chairman                 (980) 875-7644
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First Officer Steve Crimi                 Vice Chairman         (980) 875-7645

First Officer Dewitt Ingram             Vice Chairman         (704) 497-7246
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c.  The integrated seniority list resulting from the McCaskill-Bond process shall be final and 

binding on APA and USAPA (and/or the certified bargaining representative of the combined pilot 
group), the company(ies) and its(their) successors (if any), and all of the pilots of American/New 
American Airlines and US Airways. 

 
 
d.  During the McCaskill-Bond process, including any arbitration proceeding, US Airways, 

American or New American Airlines, or their successors (if any), shall remain neutral regarding the 
order in which pilots are placed on the integrated seniority list, but such neutrality shall not prevent 
said carriers from insuring that the award complies with the criteria in Paragraph 10(b)(i)-(v). 

 
 
e.  The obligations contained in this Paragraph shall be specifically enforceable on an 

expedited basis before a System Board of Adjustment in accordance with Paragraph 20, provided that 
the obligations imposed by McCaskill-Bond may be enforced in a court of competent jurisdiction. 

 
 
f.  A Seniority Integration Protocol Agreement ("Protocol Agreement") consistent with 

McCaskill-Bond and this Paragraph 10 will be agreed upon within 30 days of the Effective Date.  The 
Protocol Agreement will set forth the process and protocol for conducting negotiations and arbitration, 
if applicable, and will include a methodology for allocating the reimbursement provided for in 
Paragraph 7.  The company(ies) will be parties to the arbitration, if any, in accordance with McCaskill-
Bond.  The company(ies) shall provide information requested by the merger representatives for use in 
the arbitration, if any, in accordance with requirements of McCaskill-Bond, provided that the 
information is relevant to the issues involved in the arbitration, and the requests are reasonable and 
do not impose undue burden or expense, and so long as the merger representatives agree to 
appropriate confidentiality terms. 

 
 
g.  This Memorandum is not a waiver of any argument that participants may make in the 

seniority integration process.  Nor do the provisions of this Memorandum constitute an admission as 
to the appropriate allocation of flying following the expiration of the protections in Paragraph 8 of this 
Memorandum, or the manner in which the respective pre-merger carriers would have operated in the 
absence of a merger, or the job entitlements or equities that arguably underlie the construction of an 
integrated seniority list, or for any other purpose.  This Memorandum may be offered into evidence or 
shown to a mediator as background information and to describe the actual operations of the separate 
carriers prior to expiration of the protections in Paragraph 8 of this Memorandum. 

 
 
h.  US Airways agrees that neither this Memorandum nor the JCBA shall provide a basis for 

changing the seniority lists currently in effect at US Airways other than through the process set forth in 
this Paragraph 10. 

 
 
i.  Nothing in this Paragraph 10 shall modify the decision of the arbitration panel in Letter of 

Agreement 12-05 of the 2012 CBA. 
 
 

11.  a.  During the term of the MTA, US Airways shall not furlough any pilots who have established 
and maintain seniority on the US Airways mainline system as of the Effective Date.  USAPA will 
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30.  This Memorandum is ultimately subject to approval by the Bankruptcy Court in In Re AMR 
Corporation, et al., jointly administered Ch. 11 Case No. 11-15463 (SHL) in connection with the 
Merger. 
 

APA: 
 
ALLIED PILOTS ASSOCIATION 
 
 
By:        
Name:       
Title:       
 
USAPA: 
 
US AIRLINE PILOTS ASSOCIATION 
 
 
By:        
Name:       
Title:       
 
American: 
 
AMERICAN AIRLINES, INC. 
 
 
By:        
Name:       
Title:       
 
US Airways: 
 
US AIRWAYS, INC. 
 
 
By:        
Name:       
Title:       
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ATTACHMENT A 
 

A list of all aircraft in the service of or stored by American Airlines, Inc., and US Airways, Inc. as of the 
Memorandum Approval Date will be provided to APA and USAPA within two days after the 
Memorandum Approval Date and be made a part of this Memorandum. 
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ATTACHMENT B 
 

A list of all aircraft orders, options, and anticipated returns set forth in the fleet plans of American 
Airlines, Inc. and US Airways, Inc. as of the Memorandum Approval Date will be provided to APA and 
USAPA within two days after the Memorandum Approval Date and be made a part of this 
Memorandum. 
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4 
 

Court in the American Airlines bankruptcy proceeding which is currently 

estimated to be sometime in early September 2013. 

I declare under penalty of perjury that the foregoing is true and correct and 

that this declaration is executed on February 20, 2013, in Washington, D.C. 

Dated: February 20, 2013 

 
      /s/ Patrick J. Szymanski   
      Patrick J. Szymanski 

Case: 13-15000     02/20/2013          ID: 8520707     DktEntry: 7-2     Page: 4 of 24 (17 of 38)

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 87 of 149



Case: 13-15000     02/20/2013          ID: 8520707     DktEntry: 7-2     Page: 5 of 24 (18 of 38)

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 88 of 149



Case: 13-15000     02/20/2013          ID: 8520707     DktEntry: 7-2     Page: 6 of 24 (19 of 38)

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 89 of 149



Case: 13-15000     02/20/2013          ID: 8520707     DktEntry: 7-2     Page: 7 of 24 (20 of 38)

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 90 of 149



Case: 13-15000     02/20/2013          ID: 8520707     DktEntry: 7-2     Page: 8 of 24 (21 of 38)

Case 2:13-cv-00471-PGR   Document 14-3   Filed 03/26/13   Page 91 of 149



 

Marty Harper  
(602) 650-2080 
(602) 926-8568 Direct Fax 
mharper@polsinelli.com 
 
CityScape 
One E. Washington St., Ste. 1200 
Phoenix, AZ 85004 
(602) 650-2000 
Fax: (602) 264-7033 
www.polsinelli.com 
 
 

 

C h i c a g o   D a l l a s   D e n ve r  E d w a r d s v i l l e   J e f f e r s o n  C i t y   K a n s a s C i t y   L o s  A n g e l e s   N e w  Y o r k   
O v e r l a n d  P a rk   P h o e n i x   S t .  J o s e p h   S t .  L o u i s   S p r i n g f i e l d   T o p e k a   W a s h i n g t on ,  D C   W i l m i n g t o n  

I n  C a l i f o rn i a ,  P o l s i n e l l i  S hug h a r t  L L P .   

2834260.3 

October 12, 2012 

Patrick J. Szymanski 
PATRICK J. SZYMANSKI, PLLC 
1900 L Street, NW, Ste. 900 
Washington, DC 20036 
 

 

 

Re: The Nicolau Award 
 

Dear Pat: 

 We now have Judge Silver’s final Order and Judgment in the US Airways, Inc. v. Don 
Addington, et al. litigation. The Order and Judgment are quite informative. Judge Silver found 
that USAPA is bound by the Transition Agreement, a point USAPA has been disputing for a 
number of years. (See Order at pp. 6-7.) Judge Silver also found that when USAPA became the 
pilots’ new collective bargaining representative, “it succeeded ‘to the status of the former 
representative without alteration in the contract terms.’” (Order at p. 7.) Again, USAPA has been 
contending for years that it was not ALPA’s successor. Finally, the Court unequivocally found 
that for USAPA to deviate from the Nicolau Award, it can do so only if the deviation is 
“supported by a legitimate union purpose.” (See Judgment.) 

 In my opinion, the most instructive paragraph in the Order for everyone, USAPA, the 
East Pilots, the West Pilots and US Airways is found on page 8 of the Order. It reads in full as 
follows: 

“Of course, in negotiating for a particular seniority regime, 
USAPA must not breach its duty of fair representation. 
Accordingly, if USAPA wishes to abandon the Nicolau Award and 
accept the consequences of this course of action, it is free to do so. 
By discarding the result of a valid arbitration in negotiating for a 
different seniority regime, USAPA is running the risk that it will 
be sued by the disadvantaged pilots when the new collective 
bargaining agreement is finalized. An impartial arbitrator’s 
decision regarding an appropriate method of seniority integration is 
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powerful evidence of a fair result. Disregarding the Nicolau Award 
places USAPA on dangerous ground.” 

The Communication Committee just issued a release on Judge Silver’s order that is yet 
another example of USAPA’s failure to fully and fairly inform the pilots (both East and West) on 
this subject. This release totally ignores that Judge Silver made it very clear that USAPA takes 
great risk if it implements a contract that deviates from the Nicolau Award. The pilots deserve 
better. 

The time has come for USAPA and the East Pilots to be fully and fairly informed about 
the status of the Nicolau Award and the significant risk USAPA runs if it deviates from that 
Award without legal justification. We understand that the leadership of USAPA and others, 
perhaps even including yourself, have been telling the East Pilots that USAPA is now free to 
either use or propose any seniority list it wants. Those statements are not true and it is time that 
USAPA and the East Pilots fully understand this.  

The parties to the Transition Agreement agreed in advance that the Nicolau Award would 
be the final resolution of the seniority dispute. USAPA can deviate from the Nicolau Award if, 
and only if, the deviation is “supported by a legitimate union purpose.” USAPA has now had 
almost 50 months of litigation to propose a “legitimate union purpose” for deviating from the 
Nicolau Award. The reasons proposed by USAPA in the Addington trial were rejected by a civil 
jury. In the current US Airways, Inc. litigation, USAPA failed to come forward with an argument 
that was acceptable to Judge Silver for deviating from the Nicolau Award. The reason for 
USAPA’s failure is that there is no “legitimate union purpose” for deviating from the Nicolau 
Award. There never has been and there never will be. 

This in fact is the current state of affairs and USAPA and the East Pilots need to 
understand that. This will pose grave problems for USAPA when it restarts negotiations with US 
Airways pursuant to Section 6 of the RLA. It will also be a looming problem for USAPA if the 
merger with American Airlines is concluded and the overall pilot seniority integration issue is 
resolved through a McCaskill-Bond arbitration. In either scenario, USAPA must use the Nicolau 
Award unless deviating from the Award is “supported by a legitimate union purpose.” That 
appears to be an impossibility. 

Judge Silver’s Order contains powerful language on many issues but especially if the 
final integrated pilot seniority list is eventually decided through McCaskill-Bond arbitration. 
Yesterday Judge Silver wrote that an “impartial arbitrator’s decision regarding an appropriate 
method of seniority integration is powerful evidence of a fair result.” Judge Silver’s words have 
significance now but surely will have significance later for whatever panel of federal arbitrators 
eventually decides the final pilot seniority list after a merger. That panel of arbitrators, more 
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likely than not, will be contemporaries of George Nicolau, so Judge Silver’s words of 
endorsement will, more likely than not, have a meaningful effect on those future arbitrators.  

USAPA’s desire to depart from the Nicolau Award is even more complicated now than 
before. Now, US Airways “must evaluate any proposal by USAPA with some care to ensure that 
it is reasonable and supported by a ‘legitimate union purpose.’” In other words, US Airways 
cannot remain neutral with respect to whatever it is that USAPA proposes by way of a seniority 
list if US Airways wants to avoid potential liability for USAPA’s future DFR. US Airways now 
has a duty, imposed by Judge Silver, to evaluate USAPA’s proposal “with some care to ensure 
that it is reasonable and supported by a legitimate union purpose.” That was not the case before 
yesterday. 

The East Pilots have not had an improvement in pay, benefits, etc., for almost ten years. 
The West Pilots have gone without similar adjustments for more than seven years. The 
experiment initiated by Steve Bradford and others in May of 2007 has proved to be an utter 
failure. It has done nothing but wreak financial hardship on all of the pilots – both East and West. 
The time has now come to put the dispute over the Nicolau Award behind so our clients, their 
families and others impacted by this dispute can start to receive the benefits that are long 
overdue. 

I urge you to make sure that USAPA and the East Pilots are fully and fairly informed of 
the current state of affairs. The Nicolau Award is the current pilot seniority list, because it was 
submitted by ALPA, USAPA’s predecessor, to US Airways in December, 2007, which then 
accepted it. There is no “legitimate union purpose” for deviating from the Nicolau Award. As 
noted above, there never has been nor will there ever be one. 

USAPA needs to put the Nicolau dispute aside once and for all by facing reality and 
accepting the fact that it cannot dishonor the Award because there is no “legitimate union 
reason” for doing so. Please urge USAPA to bargain the best CBA it can with US Airways, then 
put the Nicolau Award in Section 22 unaltered, and then let the pilots vote on it. In other words, 
let the chips fall where they may. It is the only way to end their dispute. 

Sincerely, 

 

MH:kh 
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PATRICK J SZYMANSKI ,  PLLC 

19 00 L Street, N.W., Suite 900, Washington, D.C.  20036 
202.369.5889, 202.478.1646 (facsimile) 

patrick@szymanski.info 

 
October 15, 2012 

 
 
Marty Harper, Esq. 
Polsinelli Shugahart PC 
City Scape 
One E. Washington St, Ste 1200 
Pheonix, AZ  85004 
 
 Re: US Airways v. Don Addington et al. 
  No. CV-10-01579-PHX-ROS (D. Ariz.) 
 
Dear Marty, 
 
�,�W�¶�V���G�L�I�I�L�F�X�O�W���W�R���E�H�O�L�H�Y�H���\�R�X���U�H�D�G���W�K�H���V�D�P�H���G�H�F�L�V�L�R�Q���,���G�L�G�������$�Q�G���L�W�¶�V���D�S�S�D�U�H�Q�W���W�K�D�W���L�Q��
�V�S�H�Q�G�L�Q�J���V�R���P�X�F�K���H�I�I�R�U�W���W�U�\�L�Q�J���W�R���V�S�L�Q���W�K�H���&�R�X�U�W�¶�V���2�U�G�H�U���D�V���D���³�Y�L�F�W�R�U�\�´���I�R�U���\�R�X�U���F�O�L�H�Q�W�V��
you overlooked the fact that the Court dismissed Counts I and III of the Complaint and 
entered judgment in favor of US Airline Pilots Association on Count II. 
 
I remind you that Count II requested a declaration that: 
 

entry into a collective bargaining agreement between US Airways and 
USAPA which does not incorporate the Nicolau Award would not 
constitute a breach of USAPA's duty of fair representation to the West 
Pilots in violation of the Railway Labor Act; and (b) USAPA would 
therefore not violate its duty under Section 2, First, of the Railway Labor 
Act "to exert every reasonable effort to make and maintain agreements 
concerning rates of pay, rules, and working conditions" if it continues to 
demand that US Airways agree to an integrated seniority list other than as 
reflected in the Nicolau Award, and therefore US Airways is not prohibited 
from accepting or implementing a non-Nicolau seniority list; 

 
The Court therefore clearly declares that USAPA may pursue a seniority proposal that 
does not incorporate the Nicolau Award.  And that is exactly what USAPA intends to do. 
 
If and when a duty of fair representation claim is filed, the usual standards will apply.  
�3�O�D�L�Q�W�L�I�I�V���Z�L�O�O���E�H���U�H�T�X�L�U�H�G���W�R���V�K�R�Z���W�K�D�W���8�6�$�3�$�¶�V���F�R�Q�G�X�F�W���³�F�D�Q���I�D�L�U�O�\���E�H���F�K�D�U�D�F�W�H�U�L�]�H�G���D�V��
so far outside a �µ�Z�L�G�H���U�D�Q�J�H���R�I���U�H�D�V�R�Q�D�E�O�H�Q�H�V�V���¶��Ford Motor Co. v. Huffman, 345 U.S. 
330, 338, 73 S.Ct. ���������������������W�K�D�W���L�W���L�V���Z�K�R�O�O�\���µ�L�U�U�D�W�L�R�Q�D�O�¶���R�U���µ�D�U�E�L�W�U�D�U�\���¶�´�� Air Line Pilots 
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�$�V�V�¶�Q���Y�����2�¶�1�H�L�O�O, 499 U.S. 65, 78 (1991).  Your notion that the fairness of any future 
seniority integration will be measured against the Nicolau award is a sheer fabrication.  
And, quite frankly, your assumption that US Airways will delay bargaining on the pretext 
that any non-�1�L�F�R�O�D�X���L�Q�W�H�J�U�D�W�L�R�Q���L�V���Q�R�W���V�X�S�S�R�U�W�H�G���E�\���D���³�O�H�J�L�W�L�P�D�W�H���X�Q�L�R�Q���S�X�U�S�R�V�H�´���L�V���D��
�G�L�V�V�H�U�Y�L�F�H���W�R���D�O�O���8�6���$�L�U�Z�D�\�V���S�L�O�R�W�V���D�Q�G���D�Q���L�Q�W�H�U�I�H�U�H�Q�F�H���Z�L�W�K���8�6�$�3�$�¶�V���E�D�U�J�D�L�Q�L�Q�J��
authority under the RLA.   
 
I am not going to respond to every statement in your letter, but it is absolutely clear that 
USAPA has legitimate reasons for pursuing something other than the Nicolau Award.  
�8�6�$�3�$�¶�V���G�X�W�\���L�V���W�R���U�H�S�U�H�V�H�Q�W���D�O�O���W�K�H��US Airways pilots fairly.  There is nothing arbitrary, 
discriminatory or in bad faith about integrating seniority based on date of hire�������8�6�$�3�$�¶�V��
2008 proposal includes several conditions and restrictions protecting the legitimate pre-
merger career expectations of former America West pilots.  Each of the other crafts on 
the property integrated their seniority based on DOH.  No case holds that DOH 
integration violates the duty of fair representation.  And, in fact, pilot seniority has almost 
always been integrated at US Airways based on DOH.  As we explained in the various 
briefs filed with the Court, it is legitimate to place pilots with 15 years of seniority above 
pilots who are still on probation or still in ground school; to respect pre-merger career 
expectations; and to consider changed circumstances including the relative economic 
viability of US Airways vs. America West and the fact that East flying has remained 
stable or has increased while West flying has significantly diminished.  It is legitimate to 
�L�Q�W�H�J�U�D�W�H���V�H�Q�L�R�U�L�W�\���R�Q���D���E�D�V�L�V���W�K�D�W���L�V���³�I�D�L�U���D�Q�G���H�T�X�L�W�D�E�O�H�´���U�D�W�K�H�U���W�K�D�Q���R�Q���W�K�H���E�D�V�L�V���R�I��an 
ALPA Merger Policy which, at the time, had removed date of hire and longevity as 
primary factors but has since been changed to once again include them.  This is only a 
partial list.  The many reasons for pursuing something different were set forth in our 
papers before the Court on the cross-motions for summary judgment, and there may yet 
be others due to subsequent developments �J�L�Y�H�Q���W�K�D�W���W�K�H���X�Q�L�R�Q�¶�V���D�F�W�L�R�Q���P�X�V�W���E�H���M�X�G�J�H�G��
on all the facts and circumstances as they exist at the time the claim is filed. 
 
The way to resolve this dispute is �± as we have said repeatedly �± for your clients to join 
in genui�Q�H�����J�R�R�G���I�D�L�W�K���G�L�V�F�X�V�V�L�R�Q�V���F�R�Q�F�H�U�Q�L�Q�J���8�6�$�3�$�¶�V���V�H�Q�L�R�U�L�W�\���S�U�R�S�R�V�D�O.  This is 
serious request.  USAPA wants and solicits the participation of the West Pilots through 
you or however your clients believe appropriate in determining the course of negotiations 
with US Airways over an integrated seniority list. 
 
Your letter strongly suggests that you will reject this request, as do postings by the Army 
of Leonidas that continue to say �³�1�L�F���R�U���1�R�W�K�L�Q�J���´�����:�H���K�R�S�H��we are mistaken.  We 
believe that �V�X�F�K���D�Q���³�D�O�O-or-�Q�R�W�K�L�Q�J�´���S�U�R�S�R�V�D�O��does not fairly represent the interests of the 
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Marty Harper, Esq. 
October 15, 2012 
Page 3 of 3 
 
 
West Pilot Class as a whole and that, if you are honest, you and your clients will 
understand the wisdom, and indeed the necessity, of genuinely discussing a mutually 
agreeable resolution of this dispute.  The division among the pilots has been used by the 
Company as an excuse for the lack of meaningful progress in Section 6 negotiations and 
that excuse has been cited by the National Mediation Board to explain its failure to 
schedule further mediation sessions.  It is a major reason for the fact that our pilots have 
gone for so long without any wage increase and why they continue to fall farther behind 
the industry standard.  The need to fashion a common ground on this issue is even more 
important given the possibility of a merger between US Airways and American and a 
possible seniority integration proceeding with the Allied Pilots Association.  We will be 
better able to protect our seniority in such a proceeding if we are working together. 
 
I understand that you and your clients cling to the Nicolau decision because it gives 
former America West pilots a very significant seniority windfall, but USAPA simply is 
not required to follow what ALPA itself �G�H�V�F�U�L�E�H�G���D�V���D���³�S�U�R�S�R�V�D�O�´���J�L�Y�H�Q��the change in 
bargaining representative, what has transpired over the past 5 years and the legitimate 
interests of all its members. 
 
After five years of litigation and millions dollars of legal expenses, you and your allies at 
US Airways have succeeded in obtaining an order that declares, in line with well-
established precedent, that the lawful collective bargaining representative has the 
authority to advance a seniority proposal that will fairly represent the interests of all it 
members.  What you describe as Captain Bradford�¶�V���H�[�S�H�U�L�P�H�Q�W���K�D�V���Q�R�W���I�D�L�O�H�G���E�X�W���K�D�V��
succeeded and, in fact, provides the vehicle for resolving this longstanding dispute.  
While USAPA has no intention of following the suggestion made in your letter, we hope 
you will reconsider and agree to sit down and seriously discuss a mutually agreeable 
seniority proposal. 
 
Please let me have a prompt response. 
 
Very truly yours, 
 
 
 
Patrick J. Szymanski 
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C h i c a g o   D a l l a s   D e n ve r  E d w a r d s v i l l e   J e f f e r s o n  C i t y   K a n s a s C i t y   L o s  A n g e l e s   N e w  Y o r k   
O v e r l a n d  P a rk   P h o e n i x   S t .  J o s e p h   S t .  L o u i s   S p r i n g f i e l d   T o p e k a   W a s h i n g t on ,  D C   W i l m i n g t o n  

I n  C a l i f o rn i a ,  P o l s i n e l l i  S hug h a r t  L L P .   

2834423.3 

October 17, 2012 

Patrick J. Szymanski 
PATRICK J. SZYMANSKI, PLLC 
1900 L Street, NW, Ste. 900 
Washington, DC 20036 
 

 

 

Re: US Airways v. Don Addington, et al. 
 

Dear Pat: 

I have your letter of October 15, 2012 which, obviously, is in response to my letter on the 
12th of October. 

Yes, I have read the Court’s Order.  That’s why I wrote you on the 12th, pointing out both 
you and your client apparently fail to understand the significance of Judge Silver’s Order and 
Judgment. 

Contrary to your contention, the Court clearly observed that USAPA will expose itself to 
substantial risk if it tries to implement a seniority list other than the Nicolau Award. 

You say, “USAPA has legitimate reasons for pursuing something other than the Nicolau 
Award.” If that were true, why does USAPA want West Pilot representatives “to join in genuine, 
good faith discussions concerning USAPA’s seniority proposal.” If that were true, why didn’t 
USAPA prevail in the Addington litigation? Why didn’t you stand up and claim as much in front 
of Judge Silver?    

Your letter to me (and a very similar letter recently sent by President Gary Hummel to 
John Scherff) asks the West Pilots to negotiate. Yet, there is not a lot to negotiate because 
USAPA insists it will never implement the Nicolau Award. Any date-of-hire seniority list 
(whatever conditions and restrictions it may have) is unacceptable. Implementation of any such 
seniority list would be a DFR breach. As I’m sure you know, neither John Scherff nor any group 
of West Pilots can waive an individual pilot’s claim arising from such breach. At best, such 
“negotiations” can only create a false appearance of fair representation. Our clients will have no 
part of that.  
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October 17, 2012 
Page 2 
 
 

2834423.3 

 “Captain Bradford’s experiment” is not, as you state, a “success.” To the contrary, it is 
an utter failure. US Airways pilots on both sides are grossly underpaid and will continue to be so 
until they get a new contract. But because of Bradford’s experiment, the East Pilot majority 
thinks it can get a new contract that does not use the Nicolau Award. If you agree with that, you 
should tell USAPA to negotiate and try to implement such a contract. We then can litigate 
whether USAPA has a “legitimate union purpose.” Otherwise, you must tell USAPA in no 
uncertain terms that it has no legitimate reason to dishonor the Nicolau Arbitration, that it can get 
a new contract only if that contract implements the Nicolau Award.  

Very truly yours, 

 
Marty Harper 

MH:kh 
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��
�$�P�H�U�L�F�D�Q���$�L�U�O�L�Q�H�V���D�Q�G���8�6���$�L�U�Z�D�\�V���&�R�P�E�L�Q�H���W�R���&�U�H�D�W�H���D���3�U�H�P�L�H�U���*�O�R�E�D�O��
�&�D�U�U�L�H�U�����$�Q���,�P�S�R�U�W�D�Q�W���0�H�V�V�D�J�H���I�U�R�P���&�(�2���'�R�X�J���3�D�U�N�H�U��
Feb. 14, 2013 
 
Dear Fellow Employees, 
 
This morning we announced that American 
Airlines and US Airways will combine to create the 
new American Airlines, a premier global carrier. 
This is an exciting and historic day and you should 
take pride in your hard work and dedication to our 
customers, which have enabled us to achieve this 
goal. The combined company will have the scale, 
breadth and capabilities to compete more 
effectively and profitably in the global 
marketplace.  
 
This merger is a result of your hard work to make US Airways the terrific airline it is today. We 
have achieved records in nearly every operating metric, including key customer reliability metrics 
of on-time performance and baggage handling. And we have accomplished this while generating 
our best-ever financial results. Congratulations!  
 
Because of your efforts, we are able to choose the best path forward. In American Airlines, we 
have found the right partner to deliver significant value for you and for all of our stakeholders. 
 
�7�K�H���W�U�D�Q�V�D�F�W�L�R�Q���Z�L�O�O���F�R�P�E�L�Q�H���$�P�H�U�L�F�D�Q���$�L�U�O�L�Q�H�V�¶���D�Q�G���8�6���$�L�U�Z�D�\�V�¶���F�R�P�S�O�H�P�H�Q�W�D�U�\���I�O�L�J�K�W���Q�H�W�Z�R�U�N�V��
and provide more options for our customers. We will become the largest airline in the world and a 
highly competitive alternative for air travelers as they weigh their options amongst other global 
carriers. The new airline will retain the iconic, globally recognized American Airlines brand.  
 
Other key point�V���W�R���W�R�G�D�\�¶�V���D�Q�Q�R�X�Q�F�H�P�H�Q�W�� 

�x The company will be headquartered in Dallas-Fort Worth while maintaining a significant 
corporate and operational presence in Phoenix.  

�x The combined airline will offer more than 6,700 daily flights to 336 destinations in 56 
countries.  

�x The combined company is expected to maintain all hubs currently served by American 
Airlines and US Airways and expand service from those hubs to offer increased service 
to existing markets and service to new cities. 

�x �$�P�H�U�L�F�D�Q���$�L�U�O�L�Q�H�V�¶���O�D�Q�G�P�D�U�N���D�J�U�H�H�Pents with Airbus and Boeing, designed to transform 
the new American Airlines fleet over the next four years, will solidify its fleet plan into the 
next decade. 

�x The combined airline will enhance connectivity with �R�Q�Hworld® Alliance partners, 
creating more options for travel and benefits both domestically and internationally. 

�x Together, we will provide an industry-leading travel experience through innovative 
initiatives intended to increase comfort and connectivity for all customers. 

 
Unlike other transactions that are premised on excessive cost cuts, this merger is about the 
opportunities to grow revenues, which will also create more opportunities for employees as the 
combined airline flies more people to more places.   
 
�:�K�D�W���7�K�L�V���0�H�D�Q�V���I�R�U���8�6���$�L�U�Z�D�\�V���(�P�S�O�R�\�H�H�V��
The benefits of an American Airlines-US Airways combination for employees have been a focus 
of ours since we started contemplating this transaction. Employees from both companies have 
demonstrated their enthusiasm for this merger and played a significant role in facilitating the 
combination. As previously announced, the unions representing American Airlines pilots, flight 

�: �K�D�W�¶�V���K�D�S�S�H�Q�L�Q�J���W�R�G�D�\�"��
�x �,�Q�Y�H�V�W�R�U���&�R�Q�I�H�U�H�Q�F�H���F�D�O�O (6:30 a.m. 

MT/8:30 a.m.ET) �± Access on 
usairways.com 

�x �3�U�H�V�V���&�R�Q�I�H�U�H�Q�F�H���Z�L�W�K���'�R�X�J��
�3�D�U�N�H�U���D�Q�G���7�R�P���+�R�U�W�R�Q (9 a.m. 
MT/11 a.m. ET) �± U.S. dial in: (877) 
331-3424 (ID 99288242) 

�x �(�P�S�O�R�\�H�H���7�R�Z�Q���+�D�O�O (5 p.m. MT/7 
p.m. ET) �± In person at CHQ or via 
webcast on Wings 
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attendants and ground employees, as well as the union representing US Airways pilots, have 
agreed to terms for improved collective bargaining agreements effective upon the closing of the 
merger.  
 
In addition, the union representing US Airways flight attendants has reached a tentative 
�D�J�U�H�H�P�H�Q�W���Z�K�L�F�K���L�Q�F�O�X�G�H�V���V�X�S�S�R�U�W���I�R�U���W�K�H���P�H�U�J�H�U�����$�P�H�U�L�F�D�Q�¶�V���X�Q�L�R�Q�V���U�H�S�U�H�V�H�Q�W�L�Q�J���S�L�O�R�W�V���D�Q�G��
flight attendants are working with their US Airways counterparts to determine representation and 
single agreement protocols. This was an important step in this process, and they provide the 
framework to govern the terms of employment and integration for pilot and flight attendant unions 
of both companies.  
 
Employees of the combined airline will benefit from being part of a company with a more 
competitive and stable financial foundation, which will create greater opportunities over the long 
term. The merger will provide the path to improved compensation and benefits for employees. 
�,�P�S�R�U�W�D�Q�W�O�\�����W�K�H���X�Q�L�R�Q�V�¶���D�J�U�H�H�P�H�Q�W�V���U�H�S�U�H�V�H�Q�W���D�Q���H�Q�K�D�Q�F�H�P�H�Q�W���W�R���F�R�P�S�H�Q�V�D�W�L�R�Q���D�Q�G���E�H�Q�H�I�L�W�V��
currently in place for US Airways employees. Furthermore, all employees of American Airlines 
and US Airways will also enjoy reciprocal travel privileges as quickly as possible. 
 
This merger is great for all constituents, but I am particularly pleased for the employees of US 
Airways.  You all have done an amazing job of transforming US Airways and I am confident we 
are all ready to move forward together as the new American. I have gotten to know a number of 
employees at American Airlines and I am certain that our combination will create the most 
capable and energetic team in the industry. I am looking forward to being a part of that team 
along with you. 
 
�:�K�D�W���+�D�S�S�H�Q�V���1�H�[�W�"���,�W�¶�V���%�X�V�L�Q�H�V�V���$�V���8�V�X�D�O��
Until the transaction is complete, American Airlines and US Airways will remain separate 
companies, and it will be business as usual for all of us. The key to our success has been �± and 
will continue to be �± you. As we move forward, we ask that you continue to focus on your day-to-
day responsibilities, and on providing our passengers with the industry-leading service they 
expect from US Airways.   
 
As in any transaction of this size, the integration process will take time. In the coming weeks, we 
will establish a transition-planning team. We will also communicate more information to you as 
quickly as we can on our transition plans. 
 
In terms of immediate next steps, the transaction must be approved by the bankruptcy court, and 
is subject to regulatory approvals, customary closing conditions and approval by US Airways 
shareholders. All of that work will take place over the coming months and we expect the merger 
to close in the third quarter of 2013.   
 
�.�H�H�S�L�Q�J���<�R�X���,�Q�I�R�U�P�H�G��
�7�R�G�D�\�¶�V���D�Q�Q�R�X�Q�F�H�P�H�Q�W���Z�L�O�O���J�H�Q�H�U�D�W�H���O�R�W�V���R�I���T�X�H�V�W�L�R�Q�V�����7�R���K�H�O�S���D�Q�V�Z�H�U���W�K�R�V�H�����Z�H���K�D�Y�H���D�W�W�D�F�K�H�G��
some FAQs and have posted additional information on Wings. Please look at the special edition 
of AAboutUS that is being distributed this morning. Although I will be making this announcement 
from Dallas/Fort-Worth with Tom, I will be returning to Phoenix/Tempe this evening to host an 
employee meeting at Corporate Headquarters. Right now we are targeting that town hall meeting 
to start at 5 p.m. MT, and similar to how we conduct our quarterly State of the Airline earnings 
calls, we will webcast that live so that those who cannot attend can listen in and submit questions 
during the meeting itself.  
 
I also encourage you to visit our new joint website, www.newAmericanarriving.com, which 
includes more information about the benefits of the transaction as well as relevant employee and 
customer information. This website will be updated regularly and we will also provide updated 
FAQs as you submit those through our normal mechanism 
(corporate.communications@usairways.com).  
 
Together we are running a great airline that is profitable and stable in a constantly evolving 
market, which is a testament to your hard work and dedication. You have helped position US 
Airways to choose this path, and I know you share my excitement about the opportunities ahead. 
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�7�K�D�Q�N���\�R�X���I�R�U���D�O�O���\�R�X���K�D�Y�H���G�R�Q�H���W�R���P�D�N�H���W�R�G�D�\�¶�V���D�Q�Q�R�X�Q�F�H�P�H�Q�W���S�R�V�V�L�E�O�H�����,�W�¶�V���D�Q���K�R�Q�R�U���D�Q�G���D��
privilege to work with each of you. 

Sincerely, 
 

 

Doug 
 
�$�G�G�L�W�L�R�Q�D�O���,�Q�I�R�U�P�D�W�L�R�Q���D�Q�G���:�K�H�U�H���7�R���)�L�Q�G���,�W��
This communication does not constitute an offer to sell or the solicitation of an offer to buy any 
securities or a solicitation of any vote or approval.  The proposed merger transaction between 
�$�0�5���&�R�U�S�R�U�D�W�L�R�Q�����³�$�0�5�´�����D�Q�G���8�6���$�L�U�Z�D�\�V���*�U�R�X�S�����,�Q�F�������³�8�6���$�L�U�Z�D�\�V�´�����Z�L�O�O���E�H���V�X�E�P�L�W�W�H�G���W�R���W�K�H��
stockholders of US Airways for their consideration.  AMR expects to file with the Securities and 
Exchang�H���&�R�P�P�L�V�V�L�R�Q�����³�6�(�&�´�����D���U�H�J�L�V�W�U�D�W�L�R�Q���V�W�D�W�H�P�H�Q�W���R�Q���)�R�U�P���6-4 that will include a 
prospectus of AMR and a proxy statement of US Airways, and US Airways expects to file with the 
SEC a definitive proxy statement on Schedule 14A.  AMR and US Airways also plan to file other 
documents with the SEC regarding the proposed transaction.  INVESTORS AND SECURITY 
HOLDERS OF US AIRWAYS ARE URGED TO READ THE PROXY STATEMENT, 
PROSPECTUS AND OTHER RELEVANT DOCUMENTS THAT WILL BE FILED WITH THE SEC 
CAREFULLY AND IN THEIR ENTIRETY WHEN THEY BECOME AVAILABLE BECAUSE THEY 
WILL CONTAIN IMPORTANT INFORMATION ABOUT THE PROPOSED TRANSACTION.  
Investors and security holders will be able to obtain free copies of the proxy statement, 
prospectus and other documents containing important information about AMR and US Airways, 
once such documents are filed with the SEC, through the website maintained by the SEC at 
http://www.sec.gov.  Copies of the documents filed with the SEC by US Airways, when and if 
available, can be obtained free of charge �R�Q���8�6���$�L�U�Z�D�\�V�¶���Z�H�E�V�L�W�H���D�W���Z�Z�Z���X�V�D�L�U�Z�D�\�V���F�R�P���R�U���E�\��
directing a written request to US Airways Group, Inc., 111 West Rio Salado Parkway, Tempe, 
Arizona 85281, Attention: Vice President, Legal Affairs.  Copies of the documents filed with the 
SEC by AMR, when �D�Q�G���L�I���D�Y�D�L�O�D�E�O�H�����F�D�Q���E�H���R�E�W�D�L�Q�H�G���I�U�H�H���R�I���F�K�D�U�J�H���R�Q���$�0�5�¶�V���Z�H�E�V�L�W�H���D�W��
www.aa.com or by directing a written request to AMR Corporation, P.O. Box 619616, MD 5675, 
Dallas/Fort Worth International Airport, Texas 75261-9616, Attention: Investor Relations or by 
emailing investor.relations@aa.com. 
 
US Airways, AMR and certain of their respective directors, executive officers and certain 
members of management may be deemed to be participants in the solicitation of proxies from the 
stockholders of US Airways in connection with the proposed transaction.  Information about the 
directors and executive officers of US Airways is set forth in its proxy statement for its 2012 
annual meeting of stockholders, which was filed with the SEC on April 27, 2012.  Information 
about the directors and executive officers of AMR is set forth in its Annual Report on Form 10-K 
for the fiscal year ended December 31, 2011, which was filed with the SEC on February 15, 2012.  
These documents can be obtained free of charge from the sources indicated above.  Other 
information regarding the participants in the proxy solicitation and a description of their direct and 
indirect interests, by security holdings or otherwise, will be contained in the prospectus and proxy 
statement and other relevant materials when and if filed with the SEC in connection with the 
proposed transaction. 
��
�&�D�X�W�L�R�Q�D�U�\���6�W�D�W�H�P�H�Q�W���5�H�J�D�U�G�L�Q�J���)�R�U�Z�D�U�G���/�R�R�N�L�Q�J���6�W�D�W�H�P�H�Q�W�V��
This document includes forward-looking statements within the meaning of the Private Securities 
Litigation Reform Act of 1995.  These forward-looking statements may be identified by words 
such as �³�P�D�\���´���³�Z�L�O�O���´���³�H�[�S�H�F�W���´���³�L�Q�W�H�Q�G���´���³�D�Q�W�L�F�L�S�D�W�H���´���³�E�H�O�L�H�Y�H���´���³�H�V�W�L�P�D�W�H���´���³�S�O�D�Q���´���³�S�U�R�M�H�F�W���´���³�F�R�X�O�G���´��
�³�V�K�R�X�O�G���´���³�Z�R�X�O�G���´���³�F�R�Q�W�L�Q�X�H���´ �³�V�H�H�N���´���³�W�D�U�J�H�W���´���³�J�X�L�G�D�Q�F�H���´���³�R�X�W�O�R�R�N���´���³�I�R�U�H�F�D�V�W�´���D�Q�G��other similar 
words.  These forward-looking statements are �E�D�V�H�G���R�Q���$�0�5�¶�V���D�Q�G���8�6���$�L�U�Z�D�\�V�¶���F�X�U�U�H�Q�W��
objectives, beliefs and expectations, and they are subject to significant risks and uncertainties 
that may cause actual results and financial position and timing of certain events to differ 
materially from the information in the forward-looking statements.  The following factors, among 
others, could cause actual results and financial position and timing of certain events to differ 
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materially from those described in the forward-looking statements:  failure of a proposed 
transaction to be implemented; the challenges and costs of closing, integrating, restructuring and 
achieving anticipated synergies; the ability to retain key employees; and other economic, 
business, competitive, and/or regulatory factors affecting the businesses of US Airways and AMR 
generally, including those set forth in the filings of US Airways and AMR with the SEC, especially 
�L�Q���W�K�H���³�5�L�V�N���)�D�F�W�R�U�V�´���D�Q�G���³�0�D�Q�D�J�H�P�H�Q�W�¶�V���'�L�V�F�X�V�V�L�R�Q���D�Q�G���$�Qalysis of Financial Condition and 
�5�H�V�X�O�W�V���R�I���2�S�H�U�D�W�L�R�Q�V�´���V�H�F�W�L�R�Q�V���R�I���W�K�H�L�U���U�H�V�S�H�F�W�L�Y�H���D�Q�Q�X�D�O���U�H�S�R�U�W�V���R�Q���)�R�U�P������-K and quarterly 
reports on Form 10-Q, their current reports on Form 8-K and other SEC filings, including the 
registration statement, proxy statement and prospectus.  Any forward-looking statements speak 
only as of the date hereof or as of the dates indicated in the statements.  Neither AMR nor US 
Airways assumes any obligation to publicly update or supplement any forward-looking statement 
to reflect actual results, changes in assumptions or changes in other factors affecting these 
forward-looking statements except as required by law. 
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CERTIFICATE OF SERVICE 

I hereby certify that I electronically filed the foregoing with the Clerk of the 

Court for the United States Court of Appeals for the Ninth Circuit by using the 

appellate CM/ECF system on February 20, 2013. 

I certify that the following participants in the case are registered CM/ECF 

users and that service will be accomplished by the appellate CM/ECF system: 
 
Robert A. Siegel  
Chris A. Hollinger  
Ryan W. Rutledge  
400 South Hope Street, Suite 1500 
Los Angeles, CA 90071-2899 
 
Attorneys for Plaintiff-Appellant 
 
Marty Harper 
Andrew S. Jacob 
Katherine V. Brown 
Polsinelli & Shughart, PC 
CityScape 
One East Washington St., Ste. 1200 
Phoenix, AZ 85004 
 
Attorneys for Defendant-Appellee West Pilot Class 
 
And a copy of the foregoing was sent via first class mail on February 20, 2013 to: 
 
US Airways, Inc. 
Karen Gillen 
111 West Rio Salado Parkway 
Tempe, AZ 85281 
 
Attorneys for Plaintiff-Appellant 
 
Dated:  February 20, 2013 
       s/Patrick Szymanski                 
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ADDINGTON, et al. v. US AIRLIN E PILOTS ASSOCIATION, et al.  
Case No. 2:13-cv-00471-PGR 
 
 
Declaration by Andrew S. Jacob in support of the West Pilots’ Motion 
for a Preliminary Injunction Enjoining Defendants (and their Successors) 
From Integrating Pilot Seniority Without Using the Nicolau Award List to 
Define the Relative Seniority of US Airways Pilots (the “PI Motion”).  
 

I, Andrew S. Jacob, declare the following to be true based upon 

my personal knowledge and information under penalty of perjury 

pursuant to 28 U.S.C. § 1746: 

1.  I was one of the attorneys repres enting the West Pilot Class in 

CV 2:08-CV-1633-PHX-NVW that wa s litigated in the United States 

District Court, District of Arizona. 

2.   I was one of the attorneys representing the West Pilot Class 

in 2:10-CV-01570-PHX-ROS that was litigated in the United States 

District Court, District of Arizona. 

3.  I am one of the attorneys repr esenting Leonidas, LLC, in the 

adversary proceeding Case No. AP-13-01282 in the S.D.N.Y. 

4.  I am one of the attorneys represen ting the West Pilot Class in 

this action to defend the Nicolau Award during the pending merger of 

US Airways and American Airlines. 

5.  In August 2007, West Pilots formed Leonidas, LLC, for the 

sole purpose of collecting voluntary W est Pilot contributions to be used 
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to defray the expense of defending the Nicolau Award in and out of 

litigation.  

6.  Attached as Exhibit “A” is a tr ue and correct copy of a letter 

sent by Marty Harper to Robert Siegel on February 19, 2013. 

7.  Attached as Exhibit “B” is a tr ue and correct copy of a letter 

sent by Marty Harper to Edgar N. James on February 19, 2013. 

8.  Attached as Exhibit “C” is a tr ue and correct copy of a the 

Complaint filed in the United St ates Bankruptcy Court, Southern 

District of New York, In re AMR Corp., et al. , Case No. 11-15463-SHL, 

AP-13-01282 (Doc. 1). 

9.  In this complaint, USAPA claims that Leonidas, LLC, is 

threatening litigation. 

10.  Leonidas, LLC, has never been a party to litigation. 

11.  Leonidas, LLC, has never sent a letter to USAPA, US Airways, 

APA, or their counsel. 

12.  Leonidas, LLC, has never threatened to instigate any litigation 

itself. 

13.  The Bankruptcy Court has sched uled a “CourtCall Telephonic 

Appearance” for April 3, 2013, at 11:00 AM, to determine whether it is 

necessary for Leonidas, LLC, to file  a motion to dismiss the adversary 

proceeding. 
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14.  A preliminary hearing for the adversary proceeding was 

originally scheduled for April 23, 2013. 

15.  Each document provided in th e Appendix of Documents filed 

in support of the PI Motion that is th erein identified as a trial exhibit is 

a true and correct copy of an exhi bit that was admitted into evidence 

in the jury trial held in Addington v. US Airline Pilots Ass’n, CV 2:08-

CV-1633-PHX-NVW. 

16.   Each document in the Appendix  of Documents that is therein 

identified as a reporter’s transcript is a true and correct copy of the 

official transcript of sworn testimony provided at deposition or trial, as 

indicated. 

17.  Each document in the Append ix of Documents that is 

identified therein as a filing in the administrative case or adversary 

proceeding in the bankruptcy court Case No. 11-15463-SHL, AP-13-

01282 in the S.D.N.Y. is a true an d correct copy of such filing.  

DATED: March 14, 2013. 

      s/ Andrew S. Jacob 
      __________________________ 
      Andrew S. Jacob 
      POLSINELLI SHUGHART, P.C. 

CityScape 
One E. Washington St., Ste. 1200 
Phoenix, AZ 85004 
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            This past month, your APA General Counsel has received three letters from
Marty Harper, attorney for a class of former America West pilots who have threatened legal
action in the event that APA does not recognize the decision by Arbitrator George Nicolau
regarding the US Airways-America West seniority integration list. Mr. Harper sent similar
letters to counsel for US Airways and counsel for the US Airline Pilots Association
(USAPA). 
  

 These letters threaten legal action on the basis that the seniority list finalized in
arbitration (•Nicolau AwardŽ) between the former America West (•WestŽ) and the US
Airways (•EastŽ) pilots was to go into effect upon the date of ratification of a single collective
bargaining agreement involving the West and East pilots, all of whom are currently
represented by USAPA. Mr. Harper contends that the Memorandum of
Understanding/Merger Transition Agreement (MOU/MTA) that American, US Airways,
USAPA and APA signed concerning the potential merger constitutes a single collective
bargaining agreement between East and West, and therefore the failure to include the
Nicolau Award in an integrated seniority list would constitute a breach of USAPA•s duty of
fair representation to the pilots it represents. During the past few years, this matter has been
intensively litigated among the East and West pilots and US Airways. One aspect of the
case is currently on appeal to the United States Court of Appeals for the Ninth Circuit. In
response to the various letters from Mr. Harper on behalf of the West pilots, USAPA has
filed what is known as an Adversary Proceeding in the Bankruptcy Court seeking to enjoin
the West pilots from contesting the merger. In response to this lawsuit, the West pilots filed a
complaint on March 7 against USAPA and US Airways, Inc. seeking to have a court declare
that the Nicolau Award be enforced. They indicated that they intend to file for expedited
injunctive relief. APA takes no position on the merits of the dispute between the former East
and former West pilots. However, APA has no wish to inherit this dispute in the event of a
merger and will push to have it resolved between Mr. Harper•s group and USAPA.
Importantly, the seniority integration process in which APA will take part in the event of a
merger has not even begun; this timeline is only triggered by the date of American Airline•s
exit from bankruptcy (•effective dateŽ), which is determined by the court•s approval of the

plan of reorganization (•PORŽ). 

           The process is as follows: within 30 days of the effective date of the merger,
the timeline for the seniority integration process will begin. APA and USAPA will negotiate
and approve a seniority integration protocol agreement that will establish the rules of
engagement for the upcoming integration negotiations process. Within 90 days of the
effective date, direct negotiations between the two unions will begin. If after 90 days of the
effective date there is no agreement on an integrated seniority list, a panel of three
arbitrators will be selected under the McCaskill-Bond statute to seek an arbitrated solution.
Within 60 days of the arbitration panel being selected, but not before approval of a new joint
collective bargaining agreement, the seniority arbitration will commence. The
MOU stipulates that the conclusion of seniority integration must be completed within 24
months of the effective date. While we do not yet have an effective date regarding the
bankruptcy POR, the expectation is that a POR will be submitted and approved sometime
during the third quarter of this year, which will likely mean that we will not have an integrated
seniority list for at least 24 to 30 months from today. Until that time, both parties will abide by
the specific seniority protections specified in the MOU/MTA.
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           In summary, due to the lengthy seniority integration timeline that hasn•t yet begun, as
well as the numerous factors involved in the court•s approval of a POR, it is far too early for
APA to comment on the effect of arbitrating the seniority integration issue based on the
seniority lists put forth by USAPA and the West pilots. In the end it is our hope that this issue
will be resolved to both parties• satisfaction so that we can proceed to finding a mutually
acceptable solution to a joint integrated seniority list.  

Posted in: General Counsel
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Dated this 26th day of March, 2013. 

 POLSINELLI SHUGHART, PC 
      /s/ Andrew S. Jacob 

By _______________________________ 
Marty Harper 
Andrew S. Jacob 
Jennifer Axel 
CityScape 
One East Washington St., Ste. 1200 
Phoenix, AZ 85004 
Attorneys for Plaintiffs 
   and the West Pilot Class 

 

 

 

CERTIFICATE OF SERVICE  

 
I hereby certify that on this 26th day of March, 2013, I electronically 

transmitted the foregoing document to the U.S. District Court Clerk’s 
Office by using the ECF System for filing and transmittal. 

    /s/ 
        By  ________________________ 
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